

















Vou. VII.] NEW-YORK, MAY, 1849. [Monruaty Part. 





RECLAMATION OF FUGITIVE SLAVES. 


Tue Framers of the Constitution of the United States have literally 
avoided the use of the term slavery, throughout all its articles and 
amendments. But though its pages do not meet us enstamped with 
the name of an institution unutterably abominable in the estimation 
of all honest and faithful friends of Liberty, yet they speak a lan- 
guage whose spirit conveys to the mind ample evidence of its intent 
and meaning. Although it is not so nominated in the bond, neverthe- 
less we find provisions therein, that can have application to no other 
well-known and defined object; it cannot be disguised that this great 
covenant of independent states, recognises as matter of fact the exist- 
ence, and its right of existence, of involuntary servitude or chattel 
slavery. 

Among the dark features of that instrument, we will instance the 
encouragement of the foreign slave-trade until 1808; also the slave 
population entering into the numerical basis of representation; and 
again, the guaranty to deliver up, on claim, all fugitives from slavery. 
It is to this latter feature of that instrument, justly esteemed glorious 
in other respects, in connection with the law of Congress, passed 
February 12th, 1793, for the purpose of fortifying and carrying out 
that guaranty—that we desire to direct attention. It is believed that 
no questions involving an inquiry into constitutional provisions and 
legislative enactments, have been so unsatisfactorily answered as the 
following which grow out of the cases arising under the Constitution 
and Act of Congress, and which are proposed as the topics of re- 
mark in this place. 

First. What facts must exist to afford ground for delivering up, on 
claim, a fugitive slave. Second. How shall the proof of the facts 
be received. And thirdly. What is the extent of the jurisdiction of 
the officer, on the hearing of the claim? 

In the discussion of these questions, it is no part of the design to 
challenge the Constitutionality of the Act of 5, sea because it 
does not provide for the alleged fugitive slave, a trial by jury, and 
surround him with all the pn ca and appliances known to the 

VOL. VII. 17 














130 THE NEW-YORK LEGAL OBSERVER. 





Reclamation of Fugitive Slaves. 





common law; neither is it the design to offer reasons for or against 
the constitutionality of the laws of the several states, touching the 
claims and obligations of the alleged master and slave. Butas there 
is no doubt that the case, (Prigg v. The Commonwealth of Pennsylva- 
nia, 16 Peters’ Rep. 539,) will, to a great extent, if not fully in all 
cases, establish a precedent which the courts will obey—it is our 
purpose to inquire into the extent of the powers and duties contem- 
plated in the Act of 1793, upon which that case mainly depends. 
We place before us the second section of Article 4 of the Consti- 
tution: ‘No person held to service, or labor, in one state, under the 
laws thereof, escaping into another, shall, in consequence of any law 
or régulation therein, be discharged from such service, or labor, but 
shall be delivered up, on claim of the party to whom such service or 
labor may be due.” Also, the third section of the Act of Congress 
of Feb. 12, 1793: ‘“* When a person held to labor in any of the Uni- 
ted States, or in either of the Territories on the north-west or south 
of the river Ohio, Under the laws thereof, shall escape into any other 
of the said states, or territory, the person to whom such labor, or 
service, may be due, his agent, or attorney, is hereby empowered to 
seize and arrest such fugitive from labor, and to take him or her be- 
fore any judge of the Circuit or District Courts of the United States, 
residing, or being within the state, or before any magistrate of a 
county, city, or town incorporate, wherein such seizure or arrest shall 
be made, and upon proof to the satisfaction of said judge, or magis- 
trate, either by oral testimony, or affidavit, taken before and certified 
by a magistrate of any such state or territory, that the person so 
seized, or arrested, doth under the laws of the state or territory from 
which he or she fled, owe service or labor to the person so claiming 
her, it shall be the duty of such judge, or magistrate, to give a certifi- 
cate thereof, to such claimant, his agent, or attorney, which shall be 
sufficient warrant for removing the said fugitive from labor to the 
State or territory from which he or she fled.” 
_ The Constitution, in the article aforesaid, has provisions as well for 
the reclamation of fugitives from justice as from labor; those provi- 
sions are naked grants of power, uncoupled with any’ prescribed 
methods of procedure under the various circumstances attending 
each particular case of escape. Without any legislation on the sub- 
ject, it would have been exceedingly difficult to act under those 
grants, considering the diversity of the laws and constitutions of the 
states into which the fugitives might make their way. We have given 
the section relating to slaves, the better to observe its baldness, and 
to demonstrate the need of the Act of Congress of 1793. Now it is 
clear that if the pursuer of an escaping slave were left to the vague 
generalities of the language of this article of the Constitution, he 
might be justified, perhaps, in the extravagances which sometimes 
characterize the exercise of his power in the pursuit. But he is not 
left to any uncertain method of exercising his claim under the grant 
in the constitution. The Act of Congress aforesaid, comes in to his 
aid and shows him a pathway of pursuit and action, which if regarded 
by him insures him of certainty in his object. 
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It will be seen on a comparison of the two sections in the constitu- 
tion, the one relating to fugitives from justice, and the other to fugi- 
tives from service, that there is a strong resemblance in their provi- 
sions, as well as the circumstances that usually attend the fugitives. 
Prima facie, they are, each and both of them, entitled to pass on in 
the pursuit of happiness; the one is presumed to be innocent; the 
other free. And this presumption of the law in their behalf, attaches 
to them through all their perambulations, till it is removed by a charge 
of crime in the one case, and a claim of service in the other. Con- 
gress has legislated on the modes in which the charge against the al- 
leged criminal shall be presented and what power shall be exercised 
in preferring it; as well as the claim against the alleged slave for 
service, and what step shall be taken in the exercise of that claim. 
And this legislation is conclusive on all the parties and paramount in 
its influence and power. No one will question the absolutism of its 
acts under the constitution, when in conformity with that constitution 
and carrying out its behests. We will not stop here to inquire into 
the constitutionality of the Act of 1793, as it will not aid us in this 
behalf, since the proper tribunal has never declared its dissent to its 
provisions, The guidance of this Act must, therefore govern us in 
our onward examination of the question. 

Pursuing the order of inquiry marked out above, and having refe- 
rence to the extracts before us, it will be seen that in order to found 
a claim to the delivery of a fugitive slave, the claimant must estab- 
lish THREE THINGS before he becomes entitled to his slave—and in a 
particular manner, viz: 1. A holding to service or labor; or in other 
words ownership of the alleged slave according to the law of the 
slave state. 2. Escape from the state in which he is held to service 
or labor, into some other state. 3. Identity of the person held to 
service and escaped, with the person claimed and alleged to have 
been held to service and fled. Such are the substance, the basis, the 
essentials of all such claims;.and unless established in the manner 
prescribed by the law of congress quoted above, the claimant can 
take nothing; he must fail of his certificate from the judge, if he 
obey the law and regard his oath of office. That the facts of owner- 
ship and escape, both by the Constitution and the Act of 1793, are 
made a sine qua non, is too apparent to require argument. 

The next inquiry is, how shall the proof of the facts be received? 
This is an important question, but just as easily settled as the other ; 
and by the statute itself, if it be allowed to answer in its own plain 
and unequivocal language. Claimants blinded by interest, and judi- 
cial officers regardless of human rights, because of the abjectness of 
the individual in whom they exist, may not discern the meaning, but 
the careful and upright judge cannot err, nor mistake in the construc- 
tion. The Act of Congress is explicit in directing the claimant be- 
fore leaving home in his pursuit of the fugitive, to take the testimony 
of the facts of ownership and escape, either in the form of affidavits, 
or orally, reducing the words to writing before the proper federal 
judge or magistrate in his own state, and have the same duly certified 
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by said judge. The proofs of ownership and the escape being comple- 
ted by the magistrate, the same are certified by him to have been 
taken pursuant to the statute. 

These proofs being in his pocket, or in that of his attorney or agent, 
they will authorize the arrest of the fugitive, and for ever protect the 
act of arrest from the charge of kidnapping—these certified affidavits, 
or oral evidences of the tenure and escape of the slave, are a species 
of process of law, a quasi warrant, by which the fugitive may be 
taken, quicunque et quocunque; nevertheless they are useful at this 
juncture of the pursuit, only as a protection to the owner as trespasser ; 
thus covered with the ezgis of the law, the claimant sallies forth in 
quest of his runaway; he arrests him by the strength of his own right 
arm, or that of his faithful agent or attorney, and takes him before 
any United States District or Circuit Judge, or any magistrate of any 
county, city, or town where he was seized; and where there is no 
state law to bar a state officer from hearing the claim, as in New- 
York, we will suppose the prisoner taken before a justice of the 
peace; this officer perhaps for the first time in his life, reads the law 
which gives him jurisdiction in a matter of such moment as the per- 
sonal liberty of a man, guilty of no crime, nor charged with any; the 
proofs taken before the magistrate with his certificate, are produced 
in evidence to support the claim; the alleged fugitive is himself in 
court ; the justice has now full jurisdiction both of the subject matter 
of the claim, and the person claimed—the one by reason of the proofs 
and certificate, the other by reason of the presence of:the prisoner ; 
from an examination of the proofs, the justice is satisfied that the per- 
son named therein “ doth, under the laws of the state or territory fom 
which he fled, (the proofs show the escape as well as the tenure,) owe 
service or labor to the person claiming him ;” but one thing more 
remains to be done before the certificate is signed; no evidence of 
identity between the person named in the proofs and the prisoner has 
yet been offered ; identity is the only thing to be proved by viva voce 
testimony, in a hearing touching the right or claim of the owner; a 
witness is sworn as to that circumstance, and their identity is shown; 
the certificate is granted and here ends the jurisdiction of the justice. 
The certificate for removal would not be a valid instrument, and any 
act under the same would be a trespass, if it were given without the 
examination of the proofs taken abroad, and without the presence of 
the fugitive—the examination of the proofs and presence of the slave 
being necessary to give the judge jurisdiction over the subject matter, 
and the person against whom the claim is made. It seems that hav- 
ing thus acquired jurisdiction, his task is, only, to be satisfied of the 
ownership, escape and identity; the two former are certified to him; 
the latter he ascertains by swearing a witness who knows the person. 

It would seem that a judicial officer, whether state or federal, in 
such a case as supposed above, is not authorized to travel out of the 
record, but must dispose of the case upon the testimony certified to 
him by the magistrate from abroad, except in the single matter of 
identity ; the language of the statute is express upon that point; and 
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there are good reasons for such limitation—shall the two great grounds 
of claim guarantied in the constitution, to wit: the tenure and the 
escape be determined, on evidence as uncertain and interested as is 
usually at hand on the examination of suchaclaim? The title deeds 
are the highest evidence of tenure, and the statute designs that the 
best evidence shall be furnished, and that the vague and uncertain 
knowledge of a witness who may be present at the hearing, shall not 
be received on so grave a point as the title of one man to another. In 
the supposed case above, the officer is imagined to be satisfied with 
the proof, &c., and to give his certificate. But there are difficulties 
in many cases not easily obviated; in case the hearing of the claim 
should not be before a federal judge, who may be bound to know the 
laws and decisions of courts in other states, but before a state judge 
or magistrate, it would seem that the claimant before going abroad in 
pursuit of his slave, should take with him duly authenticated copies 
of the laws under which the slave is held to service; for as the officer 
is to be judge of both the law and the fact, how can he decide that 
certain proofs make out the case, or have application in the premises, 
unless he know the law to which the proofs relate ? 

Every officer to whom the statute gives jurisdiction, cannot claim 
to be so learned in the laws of other states, as to find no difficulty in 
this behalf. It will be well, therefore, for the claimant not only to 
come prepared with proofs certified, but with laws exemplified. The 
whole subject of title to the alleged slave is in controversy; as the 
law is, it raises in behalf of the alleged fugitive, the plea of the general 
issue ; not a holding merely, but a holding according to law—it will 
not tolerate a kidnapper’s claim, and hence oe scrutiny ; it 
presumes all and singular in favor of the prisoner; his being in an- 
other state from that in which he lately resided, is not to be received 
as evidence of escape—it must be proved as fully as title; and it 
leaves the claimant to make out his title. If he is successful in show- 
ing that he holds him under the law, and that he has escaped, how- 
ever hard the destiny that the law has decreed him, it must be exe- 
cuted while remaining in force. 

Again, this being “ held to service or labor under the laws,” pre- 
sents a mixed question of law and fact, not always easy of settlement 
by a Federal Judge, to say nothing of inferior magistrates ; it involves 
an infinite variety of relations and distinctions which perplex the law 
of wills, descent, &c. But the claimant is provided with a forum in 
which to settle all such controversies; and if with full and perfect 
means in his power while at home, within his own state, where the 
proofs are at hand, he neglect to make out his case at the hearing or 
examination before the judge or magistrate, he is inexcusable in the 
seizure, and should meet with no favor. 

The above construction and view of the act of congress of Feb. 
12, 1793, are supported by the analogous proceedings and practice in 
relation to fugitives from justice. Having escaped into other states, 
they can be reached only by due proof of an offence charged against 
them in their own state. This proof is duly certified, in shape of an 
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indictment, or. affidavits, to the executive of the state where the 
offender has fled; if he is satisfied that an offence has been commit- 
ted, and that the person properly charged with the offence is in his 
state, it is within the compass of his duties to grant an order for. the 
removal of the person so charged to the state from whence he fled ; 
he takes no proofs, he entertains no hearing; his acts are summary, 
and founded on the proofs taken abroad. The only differences dis- 
tinguishable in the case of the slave and that of the criminal, seem 
to be thatin the one case the law requires the presence of the person 
before the judge, to determine his identity; in the other case the 
identity is to be determined by the officer who is charged with the 
order of the executive. In the one case an arrest is made before 
the order for removal, in the other case itis made after. But in both 
cases the removal cannot be till after the order or certificate is granted. 

The question will arise, what will become of the slave, or the 
criminal, ad interim, if the owner in the one case, and the officer in 
charge in the other, shall be overtaken and called upon to make an- 
swer to habeus corpus, or other writ, in the premises? The answer 
is, obviously, that if it shall appear at the hearing, that the custody 
of the person is according to the provisions of the act of congress, 
in some, or all of their stages of action, he will not be discharged. 

The last subject of inquiry proposed is: What is the extent of the 
jurisdiction of the judge or magistrate? As the powers and duties of 
such officer are creatures of the statute ; as the subject in controversy 
before the officer, to wit, the enslaving of an individual, is contrary to 
natural right; as all the common law appliances and defences are 
withheld from the alleged fugitive, on the hearing and examination ; 
as the proceeding is summary, and. so intended to be, in the nature of 
the case, (as is seen in requiring the claimant to come prepared with 
his proofs all certified and sure); as neither subpoena to compel 
attendance of witnesses, nor bail to save one from confinement, is 
provided for in the act, the conclusion is irresistible, that the juris- 
diction of the officer is limited to what is expressly written ; he can- 
not delay the proceedings by adjournments on the motion of the claim- 
ant, nor make order for the commitment of the alleged fugitive to 
enable the claimant to send for proola other than those touching the 
identity of the person ; in fine, the law of the United States intends 
readiness of action on the part of the claimant ; summariness of pro- 
ceeding on the part of the magistrate ; and immediate liberation for 
the person seized, if the certified proofs from abroad, are not “ to the 
satisfaction of such judge or magistrate, that the person so seized, or 
arrested, doth, under the law of the state or territory from which he 
fled, owe service or labor to the person claiming him.” For any de- 
tention by the magistrate, beyond a time sufficient to examine the proofs 
sent him, the law of the state from which there has been an alleged 
escape, and the identity of the person, except on the motion of the 
prisoner, no doubt an action for false imprisonment will lie; besides, 
such detention will present a proper case for the writ of habeas cor- 
pus, to discharge the person seized. 
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No doubt the same rules of evidence should gdvern where the 
claimant is called upon to show cause why he holds to service, by the 
mandate of a judicial officer, as those that should govern in a case 
where the claimant, in obedience to the law of the land, makes his 
claim, and asks for the deliverance of the person claimed. In either 
case, the same end is in view ; to wit: the possession of the slave ; 
and it seems no valid reasons can exist for a different rule. Besides, 
as the claim is against the natural rights of the person, whether such 
claim emanate from the alleged owner, in the way of a pursuer, or of 
a defendant, it is no more than reasonable and right that the claimant 
should be held to the strictest rule ; in short, to the rule in such case 
made, if it can be discovered whether there be a rule given in the 
case of such claim. If none have been given, then it is well to fol- 
low the best light we have on the subject of evidence ; and, if the 
claimant shall make capital by means of any allowance or departure, 
in that particular, it may be set down to his good fortune. But we 
aver that congress has given the rule on the subject of claim in every 
case contemplated by the constitution; and we quote the language 
of Judge Story, in the case of “ Prigg v. The Commonwealth of Penn- 
sylvania,’’ 16 Peters, in support of the averment. ‘It (the act of 
February 12, 1793,) points out fully all the modes of attaining those 
objects, which congress, in their discretion, have as yet deemed ex- 
‘pedient or proper to meet the exigencies of the constitution.” This 
case concededly inhibits the states from all legislative’ interference 
with the “ mode” of procedure prescribed by the said act, in ‘the 
attainment of the claimant’s rights, and leaves that act to regulate the 
whole subject matter; as well the steps, doings, duties and decrees 
of the judicial officer, as the modus operandi of the arrest or ‘seizure 
of the fugitive by the claimant. 

As well may a judge depart from any other: explicit and clear re- 
quirement of the act aforesaid, as in that of the manner and kind of 
evidence that congress has said shall be the proper proof of the claim; 
and if he may allow any other proofs than those named in the act, he 
may allow any other mode of procedure than that named in the act ; 
and instead of determining the facts of title, escape and identity, 
himself, as demanded by the act, he may submit those questions to a 
jury. Butitis sufficiently manifest that he cannot enlarge the method 
of procedure marked out for him by Congress, whose proper province 
it was to direct his steps. The language used by that body cannot 
be mistaken: If the law gives Shylock, in search of slaves, his pound 
of flesh, let him be carefully watched, so that in taking away’the qui- 
vering modicum of muscle, he draw no blood, on penalty of the law. 

Such, it is conceived, ought always to be the rule, on claim, by the 
owner, whether showing his claim offensively or defensively. 

We have seen above that the law of Congress has flung a shield 
around the alleged fugitive—that it also shields the claimant in his 
search for his slave, and if he have taken the proper initiatory steps, 
guards him from the charge of kidnapping, and enables him to take 
away his slave peaceably. We may add that no man ought to be 
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held responsible in the sum of $500, as provided in the last section 
of the act aforesaid, for obstructing the claimant in the reclamation 
of his slave, unless he produce from his pocket the proofs taken by 
him at home and duly certified according to the third section of the 
act; that quasi warrant; that proper evidence of his mission abroad 
in quest of the fugitive.. Nor is it easy to see how an illegal pursuit 
of the slave can give a legal claim to the pursuer, against any one 
who may chance to be in his way, without knowing he is authorized 
by the law of the land to exercise any peculiar privilege. 

_ From the foregoing considerations, we deduce the following propo- 
sitions : 

1. The Act of Congress, of Feb. 12th, 1793, contemplates that the 
claimant, before going in pursuit of the fugitive, shall, while at home 
in the slave state, take his proofs, either by oral testimony or affida- 
vit, before some magistrate in the slave state, establishing the fact 
that a person held to labor by such claimant, and owing service to 
him, under the laws of that state, has escaped into some other state. 

2. The proof taken must be certified by such magistrate. 

3. The proofs and certificate, are a quasi warrant for the arrest of 
the fugitive, by the claimant, his agent, or attorney—and would be 
good evidence in favor of the person seizing such alleged fugitive, if 
charged with kidnapping. 

4. Three things are necessary to give the judge or magistrate be- 
fore whom the prisoner is brought, jurisdiction of the whole matter ; 
viz: 1. The proofs of holding to labor and escape therefrom, taken 
before the magistrate in the slave state. 2. The certificate of said 
magistrate. 3. The presence of the alleged fugitive. 

5. The statute of 1793, having provided what proof and how they 
shall come before the judge or magistrate before whom the prisoner 
is brought, there is no room left for any other testimony to be received 
or taken by said judge or magistrate, except such as relates to the 
identity of the person under arrest with the person described in the 

roofs from abroad—witnesses can testify only as to the matter of 
identity. 

Thus it is seen that the law of congress has flung around the al- 
leged fugitive many safeguards, and put the claimant to the strictest 
proof of his rights under the laws of the state where slavery exists 
by force of state sovereignty and state rights never yielded up on 
entering into the GREAT CONFEDERACY; and while so confederated 
and bound together by written stipulations, good faith requires obe- 
dience to all the articles of the compact—the question of the cancel- 
ment of the contract, and of the repeal of the law enforcing it, pre- 
sent other and graver considerations. . 
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PRACTICAL POINTS, &c. 


CRIMINAL LAW. 
FINDING A CHATTEL. 


Ir a person drop any chattel, and another find it, and take it away, 
with the intention of appropriating it to his own use, and only restore it 
because a reward is offered, he is guilty of larceny. The -_ cases 
in which a party finding a chattel of another can be justified in ap- 
propriating it to his own use is, where it may be fairly said that the 
owner has abandoned it. Reg. v. Peters, 1 C. & K. 245. 


BILL OF EXCHANGE-—-ACCEPTANCE BY MARRIED WOMAN FOR HUS- 
BAND IN HER OWN NAME. 


THE question in this case was, whether a husband could give his wife 
authority to accept a bill of exchange for him in her own name. 

the trial it appeared by the evidence, that the bill of exchange in ques- 
tion was directed to the defendant and accepted by the wife in her own 
name, and there was proof, and the jury ent the fact, that the de- 
fendant had recognised his wife’s authority to accept the bill. 

It was contended for the defendant, that an action would not lie 
upon a bill against an unnamed principal, and that to bind the de- 
fendant the acceptance must be in his own name or in one intended 
to represent his name. On the other hand, the case of Coty v. Davis, 
1 Camp. 485, recognised in Prestwick v. Marshall,7 Bing. 565, as 
also in Prince v. Brunette, 1 Bing. N. C. 485, was a clear authority to 
show that a good title to a promissory note of which a married wo- 
man was payee, might pass by her endorsement in her own name, 
where there was proof of an authority from the husband to her for 
that endorsement. 

The court of common pleas held that Cotes v. Davis was in point, 
in the present case, and that, the defendant was liable. It was ob- 
served, that the drawee of a bill might bind himself by accepting ina 
name other than his own, and that (assuming the authority of the 
wife) the defendant had by her hand written her name upon the bill. 
It was the same as if he had written this by his own hand, in which 
case his liability would hardly be contested. It made no difference 
that instead of using his own name, he, the acceptor, was by his au- 
thority styled in the name of his wife. Lyndus v. Bramwell, 17 Law. 
J. 121. 
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We direct the attention of our readers to the very able leading arti- 
cle of this number, from the pen of Horace Dresser, Esquire, of 
the New-York Bar. 











N. D. Supreme Court. 
[Albany Circuit.] 


Hatt v. Parxer.—6 Dec., 1848. 


PERCENTAGE UNDER § 263 oF THE CODE—IN WHAT CASES ALLOW- 
ANCES APPLICABLE. 


It is only in difficult or extraordinary cases that the court is authorized by § 263 of the Code to 
make an allowance of the percentage in addition to costs. Where, therefore, a defendant 
put in his answer but omitted to file an affidavit of merits: Held, that the case was not of the 
character contemplated by the Code. 

The percentage is designed to compensate for great labor and extraordinary services, and the 
discretion given is confined to causes of that description. 


Action upon promises, the defendant put in an answer, but did not 
file an affidavit of merits. 


O. Allen, asked for an allowance of the percentage, under the 263 
section of the Code. 


By the Court—Parxer, J.—It is only “in difficult or extraordi- 
nary cases,” that the court is authorized, by § 263 of the Code of Pro- 
cedure, to make an allowance of the percentage, in addition to the 
costs, provided by § 263; and it is certainly neither a difficult nor 
an extraordinary matter, for a defendant to put in an answer, and 
afterwards make default at the circuit. 

It would be, perhaps, in many cases, a just punishment upon the 
defendant, to impose such additional costs, for having put in a false 
answer for the purpose of delay ; but that is a question for the legis- 
lature, and not for the courts. As the law now stands, I think™it is 
not applicable to such a case. The percentage is designed to com- 
pensate for great labor and extraordinary services, and the discretion 
given is confined expressly to causes of that description. 

I regret that any such power has been conferred on the courts. 
There will be great difference of opinion among the judges as to 
whether a case is difficult or extraordinary, and no uniformity of 
practice. I think it would have been much better to have had the 
rule, as to costs, fixed and certain. Butwe must take the law as we 
find it, and although it may be very difficult to decide to what cases 
the allowance is applicable, I think it is quite clear that this case is 
not of that character. 
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[Madison Circuit.] 


HAMILTON AND DEANSVILLE Puank Roap Co. v. Rice. 


ASSIGNOR OF CHOSE IN ACTION A COMPETENT WITNESS, THOUGH 
ASSIGNMENT MADE TO MAKE HIM A WITNESS. 


An assignor of a thing in action is a competent witness, though it appear that the assignment 
was made for the purpose of making him a witness. 


THE question adjudicated upon, sufficiently appears in the opinion of 
the learned judge. 


Nye, for plaintiff. 
Eldridge, for defendant. 


Griptey, J.—The objection is made upon the ground that the 
witness is an assignor of a thing in action, assigned for the purpose of 
making him a witness, and not on the ground that the witness 1s still 
interested in the event of the suit. I think that a careful reading of 
the 351st and 352d sections of the Code will show the objections to 
be untenable. The 352d section does not declare that the assignor 
of a thing in action, assigned for the purpose of making him a witness, 
shall be tncompetent as a witness, but that the 351st section shall not 
apply to such assignor. Now, the 351st section simply enacts, that 
no person shall be excluded from being a witness by reason of his in- 
terest in the event of the action. The conclusion is, therefore, that if 
the assignor who has assigned to become a witness, still remains in- 
terested in the event of the suit, he shall continue to be incompetent, 
notwithstanding the provisions of the 351st section. If that section 
should be applied to such an assignor, he might be a witness though 
he remained interested in the event of the suit, as in many cases he 
does, notwithstanding the assignment. The Code intended to exclude 
such assignors, if interested, though interest, as a general rule, would 
not render a witness incompetent. 

Such an assignor, if divested of his legal interest, would have been 
competent under the old law, and it is the policy of the Code to en- 
large and not contract the rule of competency as applied to witnesses, 
The witness is competent. 
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N. D. Court of Common Pleas. 


Before the Honorable M. ULSHOEFFER, First Judge, and Assistant Judges INGRA- 
HAM and DALY. 


Seaspury Brewster v. Garrir H. Striker. Same v. GarRitT 
H. Srrixer, Davin Tuomas, Davip Morrison and Garrit H. 
Srrixer, Jun. 


EXECUTORY DEVISES—TRUST ESTATES—LEASING POWERS-——ACTIVE 
TRUSTS—CESTUI QUE TRUSTS—EXECUTORS—TRUSTEES—ALIENA- 
TION——-EJECTMENT—-TITLE BY POSSESSION—-PRESUMPTIONS—-~ 
ESTOPPEL—PARTITION—RELEASE. 


Where a testator by a will made in 1815, devised his real estate to his three grandchildren, 
directing that it should not be sold or alienated, but that his executors should from time to 
time lease or rent it, on such terms and for such rent as they might deem most advanta- 
geous to his heirs, keep certain portions of it in repair, and pay the rents and profits annually 
to the heirs, in equal proportion, held an active trust, and that the executors took the legal 
estate during the lives of the grandchildren. 

The duty imposed by such a will upon executors is not a mere leasing power. When something 
isto be done by them which makes it necessary that they should have the legal estate, such 
as the payment of rents and profits over to another’s separate use, or any power of manage- 
ment, they take the legal estate. 

The absence of express words of devise is not material. If it be necessary that the trustees 
should have the legal estate they take it by implication of law. 

A release or conveyance from trustees to a cestui que trust will not be presumed, though the 
cestui que trust has been in possession, and the trustees have ceased to act for many years. 
It will not be presumed that an act was done which would be a breach of the trust, or be 
contrary to the duties of the trustees. 

Uxsnoerrer, J.—Contra. 

Artificial presumptions may be received when the fact to be presumedis consistent with the 
power conferred, as when an act has been directed to be done, and it is a necessary link in a 
chain of title. 

Where trustees are authorized to lease to a cestui que trust, and he has been for many years 
in actual possession of a portion of the premises, it may warrant the presumption that he 
holds under a demise from them. But under our Revised Statutes, a tenancy from year to 
year, is all that will be presumed in such a case. 

Possession creates the presumption of an estate in fee, and a plaintiff in ejectment, who claims 
under a sheriff’s deed, is-entitled to recover upon showing that the judgment debtor was in 
possession at the time of the sale of the premises upon the execution. But if, after showing 
such possession, he introduces additional evidence, by which it appears that the title is not in 
the debtor, but in another, he destroys the presumption created by the possession, and 
having shown the fee out of himself, cannot recover. ‘din 

Priority of possession is sufficient to authorize a recovery in ejectment, where nothing but 
possession is shown by either party. But it will not be sufficient where the title and the right 
to the immediate possession is shown to be another, though not the defendant. (Note to 
Cotterus v. Cowper, 4 Taunt. 547, commented on and explained.) 

A party who has united in an application for the partition of real estate, claiming to be 
seised in fee of a portion of the land which is accordingly allotted to him, is estopped 
thereafter from showing the fact to be otherwise. 


THEsE were actions of ejectment, brought to recover certain pre- 
mises situate in the city and county of New-York, consisting of a farm 
at Bloomingdale and two houses and lots in said city, of which the 
defendant was alleged to be seised in fee. The plaintiff claimed as 
purchaser at a sheritf’s sale, of all the interest which the defendant, 
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Garrit H. Striker, had in the premises at the time of the recovery of 
the judgment under which the sheriff sold, to wit, on the 14th day of 
February, 1840. It was shown on the part of the plaintiff, that at the 
time of the recovery of the judgment, the defendant was in posses~ 
sion of the farm, and that previous thereto he had demised the houses 
and lots for a term of years to the defendants, Thomas and Morrison, 
who were then in possession as his lessees. It further appeared, that 
the premises in question originally belonged to John Hopper, who 
died on the 2d day of August, 1819, leaving a wilt by which he de- 
vised all his real estate to his three grandchildren, Ann Striker, Wini- 
fred Mott, wife of Jordan Mott, and Garrit H. Striker, the defendant, 
and in which he provided that the real estate so devised to his grand- 
children should be disposed of as follows by his executors, that is to 
say, ‘‘ the said real estate shall not at any time hereafter be sold or alien- 
ated, but my executors, or the survivor of them, shall from time to time 
lease or rent the same, on such terms and for such rent as they may deem 
most advantageous to my said hetrs, and the rents, tssues and profits of the 
same shall be annually paid by my said executors and the survivor of 
them, or the executor or administrator of such survwor, to my said heirs 
in equal proportions ; and if either of my said heirs, or their children, 
lawfully begotten, shall choose to occupy any part of my said reat 
estate, he, she or they shall have a preference to any other appli- 
cant, on paying a reasonable rent for the same.” ‘ And in case 
any of my said heirs or devisees shall die without lawful issue, 
then and in such case my will is, that the share of the one so dy- 
ing shall be and enure to the sole use, benefit and behoof of my 
said grandchildren, and the survivor of them, and the heirs of such 
survivor forever.” The testator then further provides, that ‘ not- 
withstanding any devise or bequest hereinbefore contained, it is my 
will and desire that my wife shall, during her widowhood, occupy 
my present dwelling-house, with five acres of land adjoining the 
same,” (part of the premises in question,) ‘* which, together with 
the fences, shall be kept in repair by my said executors, or the 
survivor of them, and shall also have firewood sufficient for her 
use, to be cut off my said farm; and further, that during her said 
widowhood she shall be annually paid, out of the proceeds of my 
real estate, one hundred pounds.” The will of Hopper was admit- 
ted to probate, and the executors qualified and took upon themselves 
the execution of the will. The three grandchildren are still living ; 
the defendant, Garrit H. Striker, and Winifred Mott, respectively, 
having lawful issue living, but Ann Striker being unmarried and 
without issue. On the 28th of November, 1820, Ann Striker ap- 
plied by petition to this court for a partition of the said estate so 
devised, setting forth that she was owner in fee of an equal un~ 
divided third part of said estate, as tenant in common with ‘the 
defendants, Garrit H. Striker and Winifred Mott, and that they were 
owners in fee, respectively, as tenants in common, each of one 
equal undivided third part thereof. The defendant, Garrit Striker, 
duly appeared and answered such application, and severally admit- 
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ted all the facts set forth therein, and consented to such partition. 
Upon which application commissioners were appointed who made 
partition in due form of the said estate, setting off and allotting to 
the defendant a portion of the premises to be held and enjoyed by 
him in severalty, in fee simple for his part and share thereof, which 
portion covers and includes the property in question in this suit, all 
of which was duly affirmed by this court, and a judgment for said 
partition rendered accordingly in March, 1821, and on the 8th of 
April following, Ann Striker and Winifred Mott: released to Garrit H. 
Striker, all their interest in the portion allotted to him. From the 
decease of Hopper to the partition, Garrit H. Striker continued in 
possession of the farm with the assent and concurrence of the 
executors, and after the partition, he continued to occupy-and still 
occupies the portion allotted to him. The executors let, repaired, 
and paid taxes upon the two houses and lots in the city of New- 
York, parcel of the premises claimed up to the year 1826. All 
of said executors are now dead. On the 14th of February, 1840, 
a judgment was recovered against Garrit H. Striker in the Supe- 
rior Court of the city of New-York, under which judgment his right, 
title and interest in the premises in question was sold by the sheriff 
and purchased by the plaintiff to whom the sheriff executed a deed of 
conveyance on the 21st of February, 1844. The cause came on to be 
tried before Daly, J., and the plaintiff having rested upon this state 
of facts, the defendant’s counsel moved for a non-suit on the follow- 
ing grounds: 

1st. That under the last will and testament of John Hopper, de- 
ceased, the executors of the will and the survivor of them, took an 
estate in the premises in question, in trust for the three grandchildren 
of John Hopper, named in the will, during the lives of the three grand- 
children. 

2d. That the interest taken by Garrit H. Striker, under the will, 
was an equitable and not a legal estate. 

3d. That no estate in the premises passed by virtue of the sale 
made by the sheriff under the judgment and execution above set 
forth; nor was any title or right to the possession of the premises 
conveyed to or vested in the plaintiff by the deed executed by the 
sheriff as above set forth; vs that under the will, sheriff’s sale, par- 
tition and deed, the plaintiff was not entitled to recover. ~ 

4th. That the plaintiff had not proved nor given in evidence any 
such title to or right to the possession of the lands claimed in the de- 
claration, so as to entitle him in law to recover. 

The nonsuit having been granted, the counsel for the plaintiff now 
moved to set it aside and for a new trial. The application was made 
in banc before Judges Ulshoeffer and Ingraham. 


Daniel Lord and George Wood, for plaintiff. 

It was shown that Garrit H. Striker was in possession, which 
was sufficient to entitle the plaintiff to recover. He was in actual 
possession of the farm, and the defendant Thomas D. Morrison held 
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under a demise from him and were estopped from denying that he 
had seisin and possession. 

II. The executors under the will of Hopper took no legal estate in 
the premises. ‘The will merely gave them a trust power which was 
inoperative and void as tending to a perpetuity, or a mere leasing 

ower which did not carry with it the legal estate. 

III. Under the will Garrit H. Striker took a fee tail in the premises 
demised which was converted by the act of 1786 into a fee simple 
absolute. The limitation over being upon an indefinite failure of is- 
sue. 2 Cow. 133; 11 Wend. 26 Wend. 119. 

IV. Even if the power in trust was valid and the failure of issue is to 
be confined to the first taker, then, under the will of Hopper, the plain- 
tiff took a direct devise of a fee in an undivided third, subject to a 
_— in trust in the executors during the three lives to demise the 
ands, and to an executory devise over in case of his death without - 
issue surviving. ‘This was alienable and would pass by a sheriff’s 
sale. 6 Hill, 601. 

V. Supposing that by the will taking effect in 1819, the executors 
took the fee by implication to save supposed trusts of the will during 
the three lives such trusts were, prior to the Revised Statutes, subject 
to be extinguished by the demand of a conveyance by the cestui que 
trust. ‘They were therefore by the Revised Statutes changed into 
legal estates in the cest. qui trusts. Here was nothing discretionary 
in the trustees. No such active management as the Revised Statutes 
contemplated in trusts continued. 

VI. The trust would be illegal under, the Revised Statutes, and 
so are to be deemed converted into legal estates. 

VII. The possession of Garrit H. Striker, in the absence of all 
explanation to qualify that possession, is evidence of a release to 
him by the executors of the legal estate, and of his seisin in fee. 
This possession carries with it such a presumption, especially since 
the executors have ceased to act for so long a period, and the title 
being in him it passed by the sheriff’s sale to the plaintiff. 


Edward Sandford and Charles O’ Conor, for defendants. 

I. The plaintiff cannot recover without showing a present legal 
estate in Garritt H. Striker; a mere tenancy at will under the trus- 
tees, though saleable under an execution before the Revised Statutes, 
is no longer so. 

II. The executors took a legal estate in the lands, at least during 
the lives of the grandchildren respectively. It is unnecessary to in- 
quire whether their estate had any longer duration. 

Ill. If the devise was intended to vest in the executors a legal fee 
simple, and in the children an equitable fee tail, for the purpose of re- 
straining and preventing alienation, such devise would not be invalid 
as tending to a perpetuity. 

IV. The true construction of the will is, that the trustees took a 
legal estate in each third during the life of each grandchild, with a 
contingent legal remainder in fee simple to the issue of each grand- 
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child; subject to an executory devise over, in the event of their being 
no issue living at the death of such grandchild. 

V. The provisions of 1 R. 8. 727, § 47, 48, did not convert the 
equitable estate of Garritt H. Striker into a legal estate. 

VI. The decree in partition was void. The grandchildren had 
no present legal estate, and the trustees were not made parties. 

Judge Ulshoeffer delivered a brief opinion in favor of setting aside 
the nonsuit, placing the plaintiff’s right to recover upon the fact of the 
defendant, Striker’s, possession, and adopting, in the main, the views 
of the plaintiff’s counsel. Judge Ingraham remarked, that his views 
were adverse to the plaintiff; but that as he and Judge Ulshoeffer 
differed in opinion, it would be necessary to order a re-argument be- 
fore the whole court. The case was accordingly re-argued at the 


next term by the same counsel, when the following opinions were 
delivered. 


Daty, J.—To enable a plaintiff in ejectment to recover, he must 
have a valid and subsisting interest in the premises claimed. (2 Rev. 
Stat. 400, § 3, 3d edit.) And he is bound to specify in his declara- 
tion the nature of that interest ; whether he claims in fee, for his own 
life, the life of another, or for a term of years, specifying such lives 
or the duration of such term. (2 Rev. Stat. 3d edit. 401,$10.) The 
plaintiff claims the premises in fee, and he may recover if it appear 
that Striker had such an estate on the 14th day of February, 1840. 
If an estate in fee existed in Striker at that time, it was bound by the 
judgment and passed by the sale and the sheriff’s deed to the plain- 
tiff. (2 Rev. Stat. 454,§6; 3 Watts, 223; 2 Yeates, 443; 3 Caz. 
188; 3 Wash. C. C. Rep. 546; 1 Marsh. 68.) 

Striker was in possession of the whole of the premises claimed at 
the time of the recovery of the judgment, for the leases to Heath and 
Morrison were made subsequently. This was prima facie evidence 
of an estate in fee. The possession of land raises the presumption 
of such an estate. (5 Taunt. 326; 7 Wheaton, 59; 2 Black. 196.) It 
was a presumption, moreover, which the defendants were estopped 
from disputing. Striker was estopped by his participation in and 
assent to the partition, from denying that he had an estate in fee in 
the portion allotted to him, and by his leasing to Heath and Morrison, 
from setting up that he had no estate in the portion demised to them, 
and they were estopped from disputing his title. (4 M. & S. 347; 1 
Bingh. 147; 2 Ad. § E.17.) If the plaintiff, therefore, had rested 
upon this state of facts, he would have been entitled to recover. But 
he did not rely upon Striker’s possession. He introduced the will, 
and has shown by it, that as respects the premises in question, Striker 
is but a cestui que trust, and that the legal estate is in the executors of 
Hopper. 

Under the will the executors took a trust estate by implication of 
law, which continued in the trustees, or the survivor of them, or the 
executors of the survivor, during the lives of the three grandchildren. 
They were authorized to make repairs and lease and rent the real 


et ee ee ee Ridtenoe 














‘ 
iY 





THE NEW-YORK LEGAL OBSERVER. 145 


N. Y. Court of Common Pleas.—Brewster v. Striker et al. 








estate from time to time, on such terms as they should deem most 
advantageous to the heirs, and were to pay the rents, issues and profits 
to the heirs annually, in equal proportions. This was not a mere 
leasing power. Where something is to be done by the trustees which 
makes it necessary that they should have the legal estate, such as the 
payment of rents and profits to another’s separate use, or any power 
of management, they take the legal estate. (Bing. N. C. 573; 6 Ad. 
§ E. 206; 2 Williams’ Saunders, 11, Note.) Such is the nature of 
the trust created by this will. The trustees are to keep part of the 
land in repair and pay the rents and profits over to the heirs. It is 
an active trust, which was valid before the Revised Statutes, and 
vested the legal estate in the executors. (2 Paige, 387; 3 East, 
553; 1 Eq. Cuses Ab. 383; 9 East,1; 2 Taunt. 109; 4 Taunt. 
772; 3 Brown’s Parl. Cases, 178 and 458; 2 Term Rep. 444; 1 
Brown’s Ch. Cases, 74; Ambler, 93; 1 Jarman, Powell on Devises, 
221, note 7.) The absence of express words of devise in the will is 
not material, for if it be essential to the execution of the trust, that 
the trustees should have the legal estate, they take it by implication 
of law. (6 Ad. & E. 206; 2 Burr. 860 ; 2 Jarman, Powell on Devses, 
199.) The plaintiif, therefore, by showing that the legal estate is in 
the executors, has destroyed the presumption of a seisin in fee, which 
the law implies from the fact of possession. (9 Cow. 86.) The de- 
fendants were estopped from showing it, but the plaintiff by intro- 
ducing the evidence on his part has waived the estoppel. (1 Salk. 276 ; 
1 Dev. 208; 2 Duna, 251; A. K. Marsh. 145; 9 Cow. 86.) : 

It may be claimed that as against the defendants, Thomas and 
Morrison, the plaintiff is entitled to recover upon the ground of pri- 
ority of possession; for it has been said that mere priority of posses- 
sion, though all other title be expressly disproved, is sufficient in 
ejectment to enable the plaintiff to recover against every one but the 
party having the true title. (Caiterns v. Cowper, 4 Taunt. 547, note ; 
2 Saund. 111.) The rule is stated a little too broadly by the Re- 
porter in his note to this case in Taunton. Priority of possession is 
undoubtedly sufficient where nothing but possession is shown by 
either party, for the prior possession carries with it the presumption 
of a legal title. It is but a presumption, however, which may be re- 
pelled, and which the plaintiff in this case has repelled, by showing 
that the legal estate is in the executors. (2 Roscoe on Real Actions, 
488; 2 Term Rep. 749.) 

There is no ground for presuming that the executors released to 
the heirs. Artificial presumptions are allowed in certain cases, where 
the fact to be presumed is consistent with the power conferred, as 
where an act is directed to be done, and such act is a necessary link 
in a chain of title. (6 Bing. 179.) In such a case a jury may pre- 
sume as. a matter of fact, that the act was done. (2 Comp.and Jerv. 
461.) But where it would be repugnant to the power given, no such 
presumption can arise. The trustees had no authority under the will 
to release to the heirs. A release by them would be inconsistent 
with the nature of the trust created, and we cannot presume that an 
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act was done which would amount to a breach of the trust, or be con- 
trary to the duty of the trustees. (S East, 267.) It might be pre- 
sumed, consistently with the will, that the executors leased to Striker, 
but this would not avail the plaintiff, for in the absence of any evi- 
dence of the duration of the term demised, we could presume nothing 
more than a tenancy from year to year, (2 Rev. Stat. 3d edit. 29, 
§ 1,) which ceased on the first of May following the sale of Striker’s 
interest, and before the commencement of these suits. If any pre- 
sumption can be drawn from Striker’s possession, it is that he was a 
tenant at will, or at sufferance, having a mere chattel interest in the 
land, which was not liable to sale on execution. 2 Rev. Stat. 3d edit. § 5.) 

The plaintiff having failed to show that he has an estate in fee, 
cannot maintain this action. Even if a plaintiff might recover a 
lesser estate than that declared for, he has not shown that he has 
any interest which could be the subject of a recovery in ejectment. 
It is provided by the statute, not only that the plaintiff shall specify 
in his declaration, the nature of the estate he clairns, but that the 
verdict shall express what estate he is entitled to recover, whether 
in fee, for his own life or the life of another, stating such lives, or 
for a term of years specifying the duration of such term. (2 Rev. 
Stat. 3d edit., 403, § 31, 7,§ 10.) Where the action is not brought 
for the recovery of dower, these are the estates which may be 
recovered, and no such interest appearing in the plaintiff the nonsuit 
should be affirmed. 

The partition made between the parties, and the possession under 
it by Striker would give him no estate subject to execution, if 
the estate did not vest in him under the will before such partition 
was made; and I should rather adopt the conclusion that the legal 
estate was in the executors under the will, they having a right to rent 
er lease the premises, collect the rents and pay over the proceeds 
equally to the heirs. 

How far the subsequent limitations of the estate may be void, or 
what estate the survivors would take on the death of either of the 
grandchildren is not material to the decision of this case; the ques- 
tions now being solely as to the legal estate of the defendant Striker 
at' the time of the purchase by the plaintiff. 


Iverauam, J.—Upon the former argument I was of the opinion 
that the plaintiff was not entitled to recover, and my views havé not 
since heen changed. My conclusions are— 

1. That the plaintiff can only recover on showing a title in himself 
without reference to the validity of the defendant’s title. 

2. That the plaintiff having proven the will of Hopper under which 
the property passed, is bound by the title which he thereby establishes, 
and if he shows that it is not in Garrit H. Striker, he shows no legal 
title to the premises in himself. 

3. That by the will of Hopper, the legal estate during the lives of 
the grandchildren is in the trustees, and not in them, and that they 
eannot alienate the property: during their lives. 
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4. That a conveyance in fee by the trustees is not to be presumed, 
because it is inconsistent with the trust—they having no authority to 
convey to the cestut que trust during the lives of the grandchildren. 

5. That a lease cannot be presumed for a longer period than a year, 
unless such longer term is proven. 

6. I have had more difficulty in the remaining point, viz: whether 
the plaintiff could recover by merely proving Striker to be in posses- 
sion. If there was no other evidence in the cause, I think the plaintiff 
would be entitled to recover on such proof, because title by possession 
is prima facie evidence of a fee—(9 Wend. 223.) And if the plaintiff 
had rested on mere proof of possession and of the leasing and pro- 
ceedings in partition, the defendant would have been estopped from 
denying that he had title. But if the plaintiff goes further, and 
shows title in another, inconsistent with the title of the person in pos- 
session; the case then is entirely changed. The question then is not, 
whether this is such an outstanding title as the lefendant could set up 
for himself, but whether the plaintiff has not shown the fee out of 
himself, (9 Cow. 86.) If he has, then, although the defendant may be 
in possession as a ienant at will or by sufferance, or without title, or 
as in this case, being the cestui que trust while the legal estate is in 
another, the plaintiff has shown that there is no estate owned by the 
defendant which he has a right to, or which he can claim. Although 
upon this point I feel some hesitation, yet my conclusion is that the 
plaintiff having shown a legal estate to the premises to be in the trus- 
tees, he is not entitled to recover against the cestui que trust although 
in possession. 


UtsHoerFeEr, 1st Judge, dissenting.—This is an action of eject- 
ment tried on the 16th September, 1845, and a verdict taken, subject 
to the opinion of the court. The case has been twice argued before 
this court. 

The plaintiff claims as a purchaser at sheriff’s sale, on the 16th No- 
vember, 1842, of the interest which Striker, Senior, had in the premi- 
ses claimed, on the 14th February, 1840. Morrison is acquitted, and 
Thomas holds under Morrison, who had a lease for five years, from 
1st May, 1841; Striker, Senior, being the lessor. 

I. Jt appears to me that Thomas, the tenant in possession, cannot 
deny the right or title of the lessor for five years, or a title by posses- 
sion. This is not selling merely the interest of a tenant at will, or 
sufferance, but the legal estate of one who by his acts is at all events to 
be deemed the lessor, having a legal interest commensurate with the 
lease granted by him. If the judgment did not bind, or was not a 
lien upon a leasehold interest of a lessor, from the time of docketing, 
the lessor’s interest could nevertheless be sold, as it was, under the 
execution on 16th November, 1842. The lessor’s title for five years 
is at least presumptive upon him and his tenants, and it could be sold 
underexecution. This is not selling the lessee’s interest, but the right 
of the lessor, which right or title is presumptively, if not conclusively 
established for the time embraced in the lease. The tenant held 
under this lease, which had not expired when this action was tried, 
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actual possession is prima facie evidence of legal title. The plaintiff 
comes into exactly such a possession as the debtor had. (2 Black. 
Com. 196: 4 Cow. 602: 5 Wend. 248.) ” 

II. The fact also appears that the title of Striker, Senior, rests 
upon Hopper’s will of September, 1815, under which the trustees 
could have held possession and paid over to Striker only his share of 
the rents. But the trustees are all dead, and since 1826 Striker has 
been in possession. The presumption then arises from the lease and 

ossession by Striker, that the trustees have re-leased, and that Stri- 
ae had the title in fee, which could be sold by the sheriff. This 
cannot be regarded as the sale of a mere equitable interest, or the 
interest of a tenant at will, or by sufferance, which are not liable as 
such to sale on execution. (1 R.S.722,§5.) This isthe sale of the 
presumptive legal estate or title infee. (9 Cow. 81-85; 10 Johns. 223.) 

III. Legal presumptions may be rebutted, but the defendants have 
not afforded sufficient proof. ‘The will alone is not conclusive. It is 
not shown by the acts of the parties that Striker only held a lease, 
or possession, under the trustees at will or by sufferance. It is not 
shown that the trustees acted since 1826, and received the rents and 

aid them over to the devisees in execution of the will. 

It is not shown that the trustees in fact did not release to Striker. 

It is not shown that Striker’s lease to Morrison was ever surren- 
dered by the latter, or that Striker, Morrison or Thomas ever attorned 
as tenants to the trustees. On the contrary, the acts and possession 
of Striker, and the silence of the trustees during their lives, indicate 
that the latter had relinquished and released to the former; we can- 
not presume a possession by Striker under the trustees, when the acts 
of the parties do not countenance such presumption. 

IV. A plaintiff in ejectment must recover on the strength of his 
own title, but this does not preclude him from recovering on a pre- 
sumptive title in fee, nor from holding a party concluded by his own 
acts from denying that he had an estate in fee or for years; anda 
tenant under such party is also bound by his landlord’s acts. 

V. No trustee under the will of John Hopper has been made a de- 
fendant in this suit; if any person now exists who could as trustee, 
or successor to a trustee under the will, make a valid claim to the 
estate. Whatever might be the true construction of the will as to the 
legal estate having been in the trustees, or devisees, we cannot disre- 
gard the presumptions arising from the silence of the trustees, and now 
hold, wrilhoet their claim or any intervention by them in this suit, that 
the successors, or executors of the trustees hold the legal estate. 
When such executors of any trustees who acted and were duly ap- 
pointed by the trustees according to the will, bring their action or 
come in and support their claim, it will then be proper to decide 
upon their rights. It does not appear that the trustees ever acted 
since 1826, or at their decease according to the will appointed suc- 
cessors to execute Hopper’s will. We have no evidence that any 
person but the plaintiff has a right or disposition to claim the interest 
of Striker, except Striker himself, and his tenant, and their preten- 
sions by way of defence are I think unfounded and unsupported. 
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VI. Mr. Striker, Junior, has shown no right available in any way 
in this suit. 

VII. The Chancellor (in 2 Paige, 388) has not considered or de- 
cided the points arising in this suit. And if his views of the construc- 
tion of the will are correct, it does not follow that the trustees could 
not release to the devisees; nor that the plaintiff in this suit could 
not under the circumstances recover as against Striker, Senior, or 
those holding under him. 

VIII. The other ejectment suit of the same plaintiff against Mr. 
Striker, Senior, differs in some of the facts; Mr. Striker is alone the 
defendant, and he and the other devisees under the will of Hopper 
partitioned the premises in 1821, and executed releases. The pre- 
mises in dispute in that suit are part of the portion assigned to Striker, 
which he has been in possession of ever since. The presumptions 
of his title in fee, and of a release: by the trustees, are stronger in 
that case, and are not rebutted. The partition is not binding upon 
the trustees, who were not made parties, but it does bind the parties, 
and their long possession since leads to the presumption that the trus- 
trees acquiesced and released. ; 

IX. My first impressions were clear, that the will vesting the estate 
in the devisees was not controlled by its other provisions, giving 

owers to the trustees, but since the re-argument I am less confident 
in that opinion. If, however, we concede that the trustees were by 
necessary implication to be regarded as originally having the right 
under the will to hold thé legal estate in active trust, for the benefit 
of the devisees, I still retain the opinion that the plaintiff is entitled 
to recover in these suits upon the grounds above stated. 

X. A plaintiff in ejectment claiming the premises in fee is entitled 
to recover though he ouly shows title by possession, (9 Wend. 223 ; 
12 Wend.171.) Itis clearly anamendable error. (17 Wend. 80,81; 
20 Wend. 635.)* 


[March Special Term, 1849.] 
Before the Honorable D. P. INGRAHAM. 


JoserpH Hoxie against Epwarp F. Cusuman and Cuarues Ross. 


If a complainant does not show a cause of action it is demurrable; but it does not aid a defect- 
ive. answer. 

Where, therefore, the complainant did not aver that the plaintiff was the owner of the pro- 
missory note on which the action was brought and the defendant answered, but did not deny 
the plaintiff's title thereto:—Held, that the answer was bad. 

On the trial possession of a note would be presumptive evidence of title, and if a defendant 
deny it, he must either demur or set up such fact affirmatively in his answer. 

It is not necessary in a complaint on a promissory note to state a consideration, especially where 
it appears that the payee has endorsed it, and put it in circulation. 

Plaintiff having been allowed to amend his complaint, leave was given for defendant to with- 
draw his answer and serve a new one, on terms. 





Gant case was carried to the Court of Appeals and the judgment of the court below was 
a 
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Tue complaint was on a promissory note and averred merely that 
the note was made by the defendant Cushman, and endorsed by the 
defendant Ross, was presented for payment, was protested, and that 
notice of protest was given to the endorsee and demanded judgment. 

A copy of the note was annexed to the complaint. 

The defendant Cushman answered and admitted all the facts 
alleged in the complaint; but denied that by reason thereof the plain- 
tiff was entitled to judgment. 

The defendant Ross demurred to the complaint, and at the Febru- 
ary special term judgment was rendered for plaintiff on the demur- 
rer, but it was reversed on appeal at the general term. 

A motion was now made by plaintiff’s counsel to strike out the 
answer of the defendant Cushman as frivolous, and for judgment 
against him. 


Stevens and Hozie, for plaintiff. 
D. H. Stowe, for defendant. 


IncranaM, J.—If the complaint does not show a cause of action ; 
that should form the ground of demurrer, but does not aid a defect- 
ive answer.” We do not think it necessary in a complaint to state a 
consideration for a promissory note, especially when the payee has 
endorsed and put it in circulation. That the complaint is defective 
in not averring the plaintiff to be the owner of the note is conceded, 
but there is nothing in the answer denying his title, and on the trial 
possession of the note would be presumptive evidence of such title. 
If the defendant denies it, he must either demur or set up the fact 
affirmatively inhis answer. There is nothing in this answer showing 
the plaintiff has not a right of recovery or denying any allegation 
made by the plaintiff. It is therefore bad; but as the plaintiff has 
been allowed to amend his complaint without costs, the defendant 
may withdraw his answer and serve a new one on the same terms. 


Jacop VANDERPOOL, Junior, against DanieL Tarsox and ELIsHA 
KINGSLEY. 


* 
DEMURRER—PLEADING—-ENDORSEMENT OF PROMISSORY NOTE--COSTS. 


The plaintiff must state in his complaint facts necessary to prove at the trial to show a cause 
of action. 

Where, therefore, in an action by the endorsees of a promissory note against the maker, the 
complaint merely alleged that the defendant was the lawful holder of the promissory note, 
but omitted to state that the note was endorsed by the payee to them :—Held, on demurrer, 
to be defective Plaintiff permitted to amend without costs. 

Costs are only allowed when there is a defect in substance in pleading; but where, as in the 
present case, the defect is purely of a technical character, amendments are permitted to be 
made without imposing costs as a condition of amendment. 











{ 








Si 





THE NEW-YORK LEGAL OBSERVER. 151 
N. Y. Court of Common Pleas.—Vanderpool v. Tarbox and Kingsley. 








Tus was an action by the endorsee against the maker of a promis- 
sory note. The complainant alleged that the defendants, on the 12th 
day of September, 1848, made their promissory note in writing ac- 
cording, &c., whereby six months after said date they promised to pay 
to William Sharp, or to his order, the sum of $450, value received : 
that the plaintiff 2s the lawful holder of the said promissory note, &c. 

The defendant Elisha Kingsley demurred to the complaint, assign- 
ing the following grounds of demurrer. 

Because it appears on the face of the complaint that this action is 
brought to recover the amount of a promissory note drawn by the 
defendants and payable to a certain William Sharp, or to his order, 
but it does not appear by the said complaint that the said note was 
ever endorsed over by the said William Sharp to the plaintiff or to 
any other person, not that the same has nor been paid to the said 
William Sharp or to his order, nor that payment thereof has ever 
been demanded or refused, nor that the said note is yet due and pay- 
able, nor that the plaintiff is the lawful owner and holder of the said 
note. 

Because it does not appear by the said complaint that the said 
plaintiff has legal capacity to sue on the said note. 

Because the said complaint does not state facts sufficient to con- 
stitute a cause of action. 


Holden and Thayer, in support of demurrer. 


W. Mulock, contra. 


InerauaM, J.—The only ground of objection to the complaint in 
this case, which comes within the provisions of the Code is that the 
complaint does not show a transfer of the note to the plaintiff, and 
therefore does not state facts sufficient to constitute a cause of action. 
The plaintiff has omitted to state that the note was endorsed by the 
payee to him, but has made the allegation that he is the lawful holder 
of the note. I still think as in the case before decided, that the intent 
of the Code was that the plaintiff should state in the complaint the 
facts which he must prove on the trial to make out a cause of action. 
Of these the endorsement of the payee is necessary; without it the 
plaintiff has no title to the note and no right to collect the amount 
due on it. Whether he is a lawful holder or not is a conclusion of 
law arising from facts to be proven and which should be stated. 

It is the plaintiff’s opinion that he is such lawful holder, but he can 
only make proof of it by showing that the payee endorsed it. 

There are some sections in the Code which direct some defects in 
pleading to be disregarded, and others for the amendment of pleadings 
when necessary. Under these, doubtless, the court might in the 
exercise of their discretion, refuse to notice any technical objections 
whatever. To some extent it is proper todo so. But there can be 
no great objection to requiring parties to state the necessary facts 
without which their rights cannot be established. We have followed 
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that rule heretofore and an adherence to it, while it leads to a little 
more care in the first instance, serves to lessen the difficulties on the 
trial of causes, by rendering unnecessary the proof of many facts 
which by such a course of pleading will be admitted. 

Where the defect is purely technical we allow the amendment 
without imposing costs as a condition of amendment, until the prac- 
tice under the Code shall be fully settled. When the defect is in sub- 
stance, costs should be imposed. In the present case the objection is 
of the former character and the plaintiff may amend his complaint in 
this respect. 





Bropuy v. RopGErs. 


To authorize the arrest of a defendant, it must appear by the affidavit, that he is a non-resi- 
dent or is about to remove from the state. 

That he is going to California is not sufficient. It must appear by the affidavit that he is 
going with an intent to take up his residence there. If it isshown that the intent to 
Temove was not with the view of changing his place of residence the order for arrest will 
be revoked. 


Tue defendant was arrested and held to bail on an action of slander 
upon an affidavit that he was about to depart for California. He 
moved at the special term to set aside the arrest, and Daly, J., 
after hearing the plaintiff’s counsel, ordered that the defendant be 
discharged. ° 

The plaintiff appealed to the general term. 


UtsHoerrer, J.—We have already decided the point involved in 
this appeal, holding that the defendant cannot be held to bail unless 
he is a non-resident, or is about to remove from the state. Going to 
New-Jersey, Pennsylvania or California is not removing within the 
meaning of the act. It means a removal for a change of residence. 
One going to New-Orleans and having his life insured, is not to be 
held to bail, unless his intention to remove there, with some perma- 
nent view, appears by the affidavit authorizing the arrest; and if it is 
shown by the defendant that he had no intent to remove with the 
view of changing his residence, the order for arrest will be revoked. 
I think the judge was right in directing the discharge of the-defen- 
dant, but he should have prescribed as a condition that he would 
bring no action for the arrest. Unless the defendant, therefore, so 
stipulates, the order discharging him will be revoked; butif he enters 
into a stipulation within five days after service of notice of this order, 
the order of the judge will be affirmed. 
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Surrogate’s Court. 


[New-York County.] 
Before the Honorable ANTHONY L. ROBERTSON, Surrogate. 


IN THE MATTER OF PROVING THE LAST WILL AND TESTAMENT OF 
Mary WELSH, DECEASED, AS A WILL OF REAL AND PERSONAL 
ESTATE. 


Undue influence may be proved directly, or it may bea matter of presumption from facts un- 
rebutted by the party charged therewith. 

Diminution of mental power at the time of the execution of a will accompanied by suspicious 
circumstances as to its origination and mode of execution, requires proof of prior instruc- 
tion or complete recognition of every part of the will as the free act of the decedent. 

In such case, there must be proof of intellection of the instrument and spontaneity as to its 
origination. 

The character of the instrument itself is material in determining the question of intellection. 

An appointment as executor is sufficient interest in a party procuring the draught of a will and 
conducting its execution, to raise a presumption against its spontaneous character ; the degree 
of interest only affects the weight of countervailing evidence. 

Such interest, though rendering under the civil law a testament “ inofficious,” only renders it 
presumptively void at common law. In all cases of impaired capacity, where a party inte- 
rested prepares the will, the burden of proving understanding and volition is thrown on the 
party propounding the will for probate. Cases adduced in support of this. 

Any confidential relation between testator and legatee, whether in the capacity of attorney or 
otherwise, and any dependence by the former on the latter, throws on the latter the burden 
of proving spontaneity in any gift made to him. 

The suddenness of a resolve to make a testamentary disposition is not of itself sufficient to in- 
validate a will, but renders the demand for proof of its voluntary character more strict in a 
case of impaired capacity of the testator, and confidential relation in the party benefitted 
who conducted the preparation of the will. 

The character of a solicitor employed by the party benefitted to draw the will and superin- 
tend its execution, is wholly immaterial, except in regard to questions of veracity. Preposses- 
sions and bias may exist without either conspiracy or wilful perjury. 

The duty of a solicitor employed by a party benefitted to draw a will, is “ to probe the mind of 
the testator and ascertain he was acting by his own impulses.” 

Mere reading of the will to a testatrix and her acknowledgment of it, held not sufficient to de- 
termine volition under the circumstances of impaired capacity and the preparation of the will 
by the party benefitted. 

The presence of the party benefitted during the execution of a will in cases of impaired capa- 
city, is a material circumstance in determining the propriety of the means used for testing the 
volition of the testatrix. 

Mere proof of an intent to do some testamentary act is not sufficient to repel the presumption 
of undue control, unless the act be of a similar kind with that executed. ‘The question in such 
cases is of an intent to execute the particular will. 

Part of a will may be refused probate on the ground of undue influence in obtaining it, the 
same rule prevails as in case of incompetency during the execution of part. 


THE circumstances sufficiently appear in the opjnion of the court. 
ae 
W. Silliman, for producent. 


A. Blanchard, for next of kin. 


Tue Surrocate.—The will propounded for probate in this case 
by the executor named therein, is contested by the next of kin, as 
VOL. VII. 20 ,; 
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having been the result of undue influence exercised by parties bene- 
fitted, and they claim that the probate should be refused. 

Undue influence may be proved by direct evidence of importunity 
or the practice of arts upon the decedent by the supposed agent, or 
may be presumed from the proof of facts which throws upon the party 
seeking to establish the will in question, the burden of proving it to 
have been the result of free agency and complete understanding of 
the contents; and this case is put by the contestants on both grounds, 
but of the former species of evidence, there is but little trace in this 
case, except mere conjecture as to the object of visits of the party impli- 
cated, to the decedent, not sufficient to merit much consideration} 
and I shall therefore proceed immediately to consider the presumptive 
evidence which requires countervailing proof to overthrow it. 

The first point to be looked at in this connexion is, the position 
and character of the decedent. She was a widow upwards of eighty- 
five years of age, possessed of an estate of upwards of twenty thou- 
sand dollars, consisting of about twelve thousand dollars of real es- 
tate and the residue of personal, which seems to have been derived 
from her deceased husband. She had no descendants, nor was there 
any one who seems particularly to have been intended or selected by 
her as the objects of her posthumous bounty. She lived alone with 
a very aged companion, and was dependent on several persons, 
strangers to her blood, for occasional services in her household and 
small matters of business; her own relations, with two exceptions, 
resided at some distance from her and visited her occasionally. 
Some of her husband’s relatives resided more near her, and visited 
her more frequently. The decedent died of a pulmonary disease, 
about eleven o’clock of the evening of the day the will was executed, 
which took place about two o’clock in the afternoon. The natural 
character of the decedent, or as it developed itself towards the end of 
her life, is to be gathered from the testimony of all the witnesses. 

The testimony of Mrs. Sawyer, Mrs. Knapp, and Dr. Underhill 
show her to have been set in her ways, not easily persuaded, opposed 
to making a will and resisting medical directions. The admissions 
of Mr. Cox show her to have been a woman of considerable mind 
and a good deal of independence, impatient of advice, leading to 
mismanagement of her affairs by accumulating idle hoards in banks, 
amounting at her death to 2700 dollars while she had 1600 dollars 
loose cash in her house. 

This kind of self-reliance is rather opinionativeness than indepen- 
dence, and is not inconsistent with a liability to be governed if pro- 
perly approached ; still it requires some evidence to show that the 
energy which gave character to the obstinacy had failed, and that 
nothing remained but the unreasoning caprice; or that acts had 
been practised which turned her strength to her destruction ; for this 
purpose the condition of the party must be examined at the time of 
the factum. 

The disease affecting the decedent at the time of her death was 
lingering and exhausting, so much so as to prevent rest except in a 
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sitting posture inachair. Though not likely directly to affect the 
mind, it still must have greatly impaired its energies at so advanced 
an age so shortly before her decease. 

This effect was visibly and rapidly approaching towards the close 
of her life according to the testimony of Mrs. Sawyer, young Mr. 
Shepherd, and Drs. Underhill and Hyslop, particularly as regarded 
her physical strength; her faculty of memory was evidently much 
damaged, particularly as regarded claims on her bounty and affectton ; 
her forgetfulness of Miss Shepherd, Miss Test and Mr. Heins show 
this. 

At the very time of execution her infirmity and failing strength must 
have been apparent, for though she expressed no inability and was 
not asked if she could write, Mr. Barker, the draughtsman and sub- 
scribing witness to the will, suggested that she should make her mark 
instead of writing her name, which could only have originated from 
some appearance of great weakness. 

The character of her signature confirms this, and the only circum- 
stance relied on by Mrs. Gattey as proof of her strength, her never 
lying in bed, is shown to be a necessity arising from her disease ; 
there existed in her case perhaps neither delirium nor absolute torpor, 
she was able to answer ordinary questions or salute an acquaintance 
but this does not establish competency for every act. 

But as observed by Sir John Nichol, ‘it is a great but not uncom- 
mon error, that if a person can understand a question put to him, and 
can give a rational answer, he is of perfectly sound mind and is 
capable of making a will for any purpose whatever, whereas the true 
rule of law, and it is the rule of common sense, is, the competency of 
the mind must be judged of by the nature of the act to be done and 
from a consideration of all the circumstances of the case.” Marsh v. 
Tyrrell and Harding, 2 Hag. Ec. Rep. 122. In regard to the testi- 
mony of Mr. Barker, it appears he had no previous knowledge of the 
testatrix and all the means he used to test her soundness are before 
the court, from which they can make their own deductions ; this I shall 
lay aside at present to examine hereafter in connection with another 
important question, the spontaneous character of this instrument. 
The result of all this testimony taken together I regard not as estab- 
lishing absolute intestability, but only that species of diminution of 
mental power, which accompanied with any suspicious circumstances 
as to the origination or execution of the instrument calls for proof of 
prior instructions or complete recognition of every part of the will 
being the free act of the decedent. In making such inference I feel 
fully justified by the language of various cases: In Brydges v. King, 
(1 Hag. Ec. Rep. 265,) Sir John Nichol says, ‘ at this advanced age; 
after this long illness; having been confined to her bed two months}; 
being in extreme bodily debility ending in gradual dissolution, the 
deceased must so shortly before her death have been laboring under 
considerable infirmity.” In Montefiori v. Montefiori, (2 Add. R. 366,) 
the same judge says, ‘‘ The deceased was several months ina declin- 
ing state, worse on the night of the instructions, and five hours before 
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her dissolution this transaction begins; I think it highly probable ¢ 
priori, on the face of this statement that his capacity was impaired,” 
and the same principle is further elaborated in the case of Billing- 
hurst v. Vickers, (1 Phil. R. 193.) 

This being established it next becomes necessary to examine her in- 
tellection and the origination of the instrument. In regard to the first 
point had the case turned upon the question of such proof of under- 
staring this instrument as the law requires in case of impaired 
capacity, I should have hesitated in coming to a conclusion, because 
something said by her appeared to show a knowledge of part of the 
contents of the instrument, inasmuch as she suggested giving a legacy 
to a person omitted; but this, after all,is rather perception of what was 
omitted, an instinctive consciousness than a perfect understanding of 
its contents; with this exception the case comes fully within the prin- 
ciple laid down in Croft v. Day, (1 Curt. 789,) that something must 
be said or done, showing the proper understanding ; the doctrine laid 
down in that case is corroborated by the cases of Ingram v. Wyatt, 
(1 Hag. Ec. R. 469;) Wyatt v. Ingram, (3 Hag. Ec. Rep. 466;) King 
v. Farley, (1 Hag. Ec. R. 502,) Walliams v. Goude and another, (1 Hag. 
Ec. Rep. 595;) Durnell v. Cornfield, (1 Rob. Ec. R. 62,) and Harwood 
v. Baker, (3 Moore Priv. Coun. Rep. 290 ;) there is not a scintilla of 
evidence to show she recognised the scholarships or ecclesiastical 
bodies or their dissolution, mentioned in the will: but it is not necessary 
to pass upon the naked question of intellection disconnected from the 
other of spontaneity. 

This brings us to the consideration of the character of the instru- 
ment, by whom and under what circumstances it was prepared and 
executed. ‘The will bequeaths various legacies in sums from three 
hundred to one thousand dollars, to different claimants on her bounty 
to the extent of upwards of one fourth of her estate; it then gives to 
the Episcopal Theological Seminary five thousand dollars to educate 
two indigent persons for ministers in that church, called founding two 
scholarships, one to be called the “Mary Welsh” the other “ The 
Zion Church” scholarship; the nomination to them to be vested in the 
rector for the time being of “ Zion Church,” in the city of New-York. 
It then bequeaths one thousand dollars to missionary purposes, and 
finally constitutes said Zion Church residuary legatee with remainder 
over in case of dissolution to the same Theological Seminary; it also 
constitutes Mr. Cox, the rector of that church, sole executor with 
power of sale of the real estate. The will was drawn by Mr. Barker, 
who before had not known Mrs. Welsh, a vestryman of Zion church, 
at the request of Mr. Cox, who went with him and was present at 
the execution. It will thus be seen that ‘Zion Church” has great 
prominence in the will, and that though no part of this bounty is to 
come through that body as such, one of the scholarships is to bear its 
name and its rector is to nominate the students. The residuary es- 
tate at that time unknown, but probably estimated to be large from 
Mr. Barker’s testimony as to the reputed wealth of Mrs. Welsh, is 
given to the church of which the sole executor who procured the will 
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to be drawn by one of the vestrymen of that church, is rector. No 
layman is added to superintend the management of the secular part 
of these bequests, and the rigor of accountability of the executor to 
the residuary legatee might be considerably modified by a sense 
of gratitude to the person-through whose instrumentality the bounty 
was obtained. I think . therefore it cannot be denied that Mr. Cox is 

laced in the attitude of a party benefitted, or who may derive a be- 
nefit from the will, requiring investigation as to the spontaneous cha- 
racter of and the means taken by the counsel employed to ascertain 
it. The degree of that interest is immaterial, except perhaps as to 
the weight of evidence required to prove volition. In the case of Tom- 
kins v. Tomkins, (1 Bail. 8. C. 96,) a mere interest as guardian of 
certain children was considered sufficient to evoke the application of 
the principle which I shall apply in this case: That a court is bound 
to be vigilant in ascertaining that the decedent was acting on her own 
impulses, where capacity is impaired and the party directing the pre- 
paration and execution of the will is benefitted: This is not a modern 
doctrine, or one unsupported by experience. Swinburne says quaintly, 
(1 vol. 189,) ‘*worthily and with great equity and reason is that to be 
deemed for no testament when the sick person answereth ‘yea,’ the 
interrogation being made by a suspected person,” and he puts it both 
on the ground of suspected deceit as to the legatee and want of testa- 
mentary intention in the decedent. Under the civil law a preparation 
by an interested party rendered a legacy to him void, (Dig. Lit. 34, _ 
tit. 8,) under the modification of that law, adopted by English eccle- 
siastical courts, such preparation only throws the burden of proof of 
voluntary origination with the testator on the person propounding for 
probate. It is true that at common law, where a deed or contract is 
executed by a party not of unsound mind, he is presumed to under- 
stand its contents, and not to be acting under any undue influence, 
but in courts having exclusive control of the probate of wills of per- 
sonal property itis otherwise; mere impaired capacity throws on the 
party seeking to benefit by an instrument made under it, the burden 
of establishing understanding and volition particularly when prepared 
by an interested party, a principie recognised by common law courts 
at least where wills of personal property,are in dispute. (Clark v. 
Fisher, 1 Paige R. 176.) An unbroken series of cases in the English 
ecclesiastical courts, overhauled on appeal by common law judges, 
establish the doctrine incontrovertibly. Sir John Nichol in one case, 
Marsh v. Tyrrell and Harding, (2 Hag. Ec. Rep. 87,) says the party 
originating and conducting the transaction being present at all material 
parts of it, ‘the case proceeds to the evidence of the factum under 
presumptions of fraud and imposition;” in another, (Billinghurst v. 
Vickers, 1 Phil. R. 193,) ‘The presumption is strong against an act 
done by the agency of the party benefitted ;” in a third, (Peake v. 
Ollatt, 2 Phil. 323,) ‘where the person who prepares dn-ifstrument, 
and conducts its execution, is himself an interested person; his conduct 
must be watched. Presumption and onus probandi are against the 
instrument,” the. same doctrine is reiterated in ~Tegram v: Wyatt, (1 
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Hag. R. 390,) Durnell v. Cornfield, (1 Rob. Ec. Rep. 62,) and stated 
in the elementary work of Swinburne (vol. i, 191,) and is adopted in 
the case at common law of Tomkins v. Tomkins, (1 Bail. 96,) and what- 
ever may be the theory on which founded; whether the supposition 
that the benefitted party is presumed to have contrived the whole 
transaction, or the more extensive principle to which I shall presently 
advert, of being employed in the confidential capacity of procuring 
the will to be drawn and therefore to be watched, I consider it too 
well settled by decisions, and consistent with the common experience 
of mankind, to disturb or doubt it. 

The additional ground to which I have alluded, why the case re- 
quires conclusive proof of volition and intelligence on the part of the 
decedent, is the confidential relation subsisting between the party 
benefitted and the testatrix. 

Mrs. Welsh appears to have been an attendant on Zion Church of 
which Mr. Cox was pastor, and favorably disposed towards him, 
though opposed to the other officers of the church. 

Mr. Cox, whose residence was nearly opposite hers, visited her for 
several years before her death frequently, and latterly almost daily, 
and it is but fair to presume that his visits, considering her state and 
his profession, were pastoral; The confidence arising from this must 
have been very great, so much so, that even the daily visits were not 
considered sufficient, and she complained that he did not come more 
frequently : ‘The comfort therefore of his presence and the reliance 
upon his advice must have been very great ; for such is the weakness 
of human nature, that we come to believe, that from the lips where 
flow religious instruction, nothing can come less pure; while on the 
other hand, the religious guide urged on by the zeal of his profession, 
and dazzled by the glory of the object, is blinded to the means used 
to obtain it. Statutes of mortmain are left as evidence of the danger, 
and the precautionary means adopted against it, in the case of ecclesi- 
astics ; and different municipal laws in all countries, have prescribed 
the cases, in which parties standing in a confidential relation to another, 
can take no benefit from them by a gift, particularly executory or pro- 
spective gifts ; which rule there has been a constant tendency to extend. 
Thus the law of France, which in terms only mentioned “ tutors,” 
was by construction extended to schoolmasters, directors of the con- 
science and attendant physicians, (Pothier Donation entre Vifs, § 1.) 
and that, too, where the party was alive. The law of England es- 
tablishes the general principle only, as one of presumptive evidence, 
and leaves the party claiming to be prepared with evidence in such 
case to rebutit. In Griffin v. Robbins, (3 Madd. R. 19,) the depen- 
dence arose from the infirmity of the donor and reliance upon the kind- 
ness of the interested party. In Huguenin v. Baseley, (14 Ves. 287,) 
the confidence arose,from the party being a spiritual adviser. In 
Vaughan \. Lloyd. (5 Ves. 48,) the party was an agent. In Dent v. 
Bennet? (7 Sir. R..546,) the party was a physician, but the Vice-Chan- 
cellor gave the‘iristance of aclergyman, as an extreme case, in which 
he should apply the principle. In Gibson v. Jeyes, (6 Ves. 278,) Lord 
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Eldon states it tobe “ the great rule of equity, that he who bargains 
with a person, placing confidence in him, is bound to show that a rea- 
sonable use has been made of that confidence, a rule applying to 
trustees, attorneys or any one else.”’ If this be so in regard to a con- 
tract, where the party imposed on has the fear of loss of what he parts 
with as a spur to his vigilance, how much more should it be so in re- 
gard to posthumous bounty, where the testator only directs how that 
shall go, of which death will certainly deprive him? The same princi- 
ple is echoed in Barrow v. Rhinelander, (1 J.C. R. 556,) where the 
simple relation of employer and clerk was considered sufficient for 
its application, and was applied with great effect in Whelan v. Whelan, 
(3 Cow. 572. 583.) Nay, so far has the doctrine been carried, that 
even after the state of dependence has ceased, if it has ever existed, 
the same scrutiny is exercised. ‘Thusin Osmond v. Fitzroy, (1 P. 
Was. 130,) where the party claiming had been the confidential do- 
mestic of a minor, and obtained after he was of age a security; in 
Griffin v. Devenille, (in Cox’s n. to 1 P. Wms. 131,) where a minor 
had lived with a sister for a long while before coming of age, and had 
afterwards executed a security to her husband, in Wright v. Proud, 
(13 Ves. Jr. 137,) where a lunatic after restoration to reason executed 
a security to a keeper of an asylum for lunatics, the rule was applied 
though the relation had ceased. Whenever influence may be pre- 
sumed, itis to prevail. Evans v. Llewellin, 1 Cox, 334; also4 Mylne 
& Cr. 269. And thus too regardlessly of the personal character of the 
party benefitted, (Tomkins v. Tomkins, 1 Bail. 96.) This being a 
general rule of law, it surely is not too harsh to apply the language of 
the eminent judge who pronounced the decision in the case of Har- 
wood v. Baker, (3 Moore Priv. Coun. 290,) to this case, *‘ Protection is 
most needed where the mind is too enfeebled to take in more objects 
than one, and most especially when that one object may be so forced 
upon the attention as to exclude all others that might require con- 
sideration.”’ 

The rule is inflexible and cannot yield even to the claims of a sup- 
posed scheme for advancing religion, particularly when tinged with 
sectarianism. The burden being thus thrown on this executor, of 
proving affirmatively good faith and a proper use of the confidence 
placed in him, it becomes necessary to examine the facts tending to 
show it. And first, it is to be observed that this rests entirely on the 
testimony of Mr. Barker, the solicitor who prepared this will and su- 
perintended its execution, in relation to what took place at “ the fac- 
tum:”? ‘There is no evidence of any declaration of any testamentary 
intention at any time; on the contrary, the declarations of Mr. Cox, 
and the testimony of Mrs. Sawyer, show that she had resolved to die 
intestate, that she considered the wills of her father and husband 
sufficient. 

It must, therefore, be assumed, in the absence of proof to the con- 
trary, that the intention of making a will was sudden, and that the 
intention of bequeathing so much to these religious corporations, did 
not exist until the day of.her death. The suddenness of the resolve 
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undoubtedly is not sufficient of itself to invalidate a will, but it is a 
good reason for requiring stricter proof of its being voluntary, in case 
of impaired capacity and confidential relation. 

In regard to the testimony of Mr. Barker, it must be received with 
some caution, not that I would imply the slightest suspicion of his good 
intentions, but in cases like this, he must in reference to the particular 
object of inquiry, be judged of by his conduct, and the same obser- 
vations are applicable to Mr. Cox himself. The language of Lord 
Thurlow, in the case of Wells v. Middleton, (1 Cox R. 112,) may well 
be applied in this, “The character of those concerned in a transac- 
tion of this sort must be decided upon singly by those pertinent al- 
legations and express proofs that are made in the course of a cause. 
It is impossible to go out of it, the court cannot receive allegations or 
admit proofs, not in the course of a cause, for if my private persua- 
sion is, that none of that imputation does belong to the defendant in 
this business, yet that must not operate. Every man must come be- 
fore me to be tried for what he has done in the transaction, it would 
be frivolous and useless to justice to do otherwise.”’ Sir John Nichol, 
in Marsh v. Tyrrell & Harding, (2 Hag. Ec. Rep. 110,) observes, 
“‘There is no reason to suppose fraudulent conspiracy or wilful 
perjury necessary, to see the prepossessions under which they en- 
gaged ; they may have suffered themselves to be lulled, and after hav- 
ing embarked in the transaction and their characters being implicated, 
they may be under a strong bias to give effect to the act. Under 
that bias, very honest persons may deceive themselves without being 
aware of it, they fancy impressions to have existed, nay they some- 
times suppose facts to have taken place because those impressions now 
exist, or because those facts might or ought to have passed to support 
those impressions.” In numbers of cases, where the most respecta- 
ble solicitors have been employed, where no base motive could be 
imputed, it was held that the counsel who drew the will and super- 
intended its execution neglected his duty, (Ingram v. Wyatt, 1 Hag. 
Ec. R. 441. Baker v. Batt, 1 Ant. 132. Marshv. Tyrrell & Hard- 
ing, 2 Hag. Ec. 134. Croft v. Day, 1 Curt. 840,) and therefore, being 
in a measure on trial, necessarily must be looked upon as a partisan. 
In this case, there is additional extrinsic evidence of some bias. In 
this case, the counsel could not have been but prepossessed with the 

revious information, that the testatrix would make such a will,-and 
it is worthy of observation, the person from whom he received such 
information is not produced ; there was nothing, therefore, new, strange 
or suspicious in the suggestion ; he was anxious that the will should 
be made as it was, and perhaps from the best of motives ; but he 
was, therefore, also a person least likely to observe or recollect any 
repugnance to the execution of the will, suspect any sinister influence 
or notice any weakness of mind. Under these circumstances, the 
sole question remains, whether the facts testified to by Mr. Barker, 
making due allowance for any coloring arising from bis impressions 
at the time, show proper means used, “ to probe the mind of the testa- 
trix and ascertain that she was acting by her own impulses,” or that 
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she exhibited it voluntarily by her acts or deeds. In this view, any 
thing which simply establishes a capacity to understand the will and 
means of understanding it by proper reading, is not sufficient, but it 
must be determined whether it appears by her own suggestion, freed 
from any influence, she wished to give away three-fourths of her pro- 
perty to these religious bodies, cutting off her own and her husband’s 
relations. Her mere acknowledgment of the will passes for noth- 
ing except as a compliance with forms; the expressive language of 
Chief Justice Wilmot, in Bridgman v. Green, (Wilm. 70,) would ap- 
ply to such evidence, that ‘in cases of fraud and undue influence, it 
proves nothing, for the same power which produces the one produces 
the other,” nor is the mere reading, under the circumstances, sufficient. 
Croft v. Day, 1 Curt. 839, 840. 

All the occurrences proved might have taken place, and yet her con- 
duct been completely under another’s control, a control which does 
not require bodily restraint or physical dependence, or fear to render 
it more complete, and which could not be detected, during Mr. Bar- 
ker’s short interview, particularly with his prepossessions, and only the 
means adopted which were used by him. If she had suddenly re- 
solved by one posthumous act, to win the favor of heaven, which 
she had nearly forfeited by a long mismanaged stewardship of its 
bounties, it is strange no act or word signified it. The counsel re- 
frained too, from using any means to ascertain if there were no other 
relatives or friends she wished to remember in her will, though she 
told him she had forgotten one; no wider diffusion of charity she 
might desire ; even no other dispenser of her bounty than a clergy- 
man removed from the business walks of life. 

In this case, as the counsel had never previously been employed 
by her, and as he was under no alarm as to her speedy death, it 
seems strange that he did not ask her to give her instructions herself 
to him before reading the will; it also seems strange, that knowing 
Mr. Cox was a party benefitted, and might have originated the whole 
will, he did not as matter of caution request his absence from the 
room, as his presence was unnecessary, for the purpose of completing 
the execution. It is impossible to describe every phase of undue in- 
fluence, but it becomes a habit which developes itself in the presence 
of the party possessing it, but the mind may rid itself of it during his 
absence ; a well-formed resolution fades away before the accustomed 
look, tone or manner, by which the dominion is maintained. Such is 
the doctrine laid down by Sir Herbert Jenner, in Croft v. Day, (1 
Curt. 839, 840.) ‘If Mr. Dufaur, the party benefitted, had suggested, 
as he ought to have done, that under the circumstances of his being the 
person benefitted by the codicil, and the instructions being in his hand- 
writing, that he should withdraw from the room and questions should 
be addressed to the testator, as to whether he knew the contents of the 
instrument, and whether it was in accordance with his wishes and in- 
tentions, as it was supposed to be, the case would have worn a different 
aspect,” but not only did the counsel not thoroughly investigate the 
matter according to his own account, but there is some discrepancy 
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between his testimony and that of Mrs. Gattey, the other subscribing 
witness, as to what took place at the time of the execution. 

If Mrs. Gattey’s testimony were to be relied on, there would have 
been an imperfect execution of the instrument; but I do not believe 
either witness meant wilfully to misstate a single fact, and I must believe 
that Mr. Barker, being evidently, from the attestation clause, familiar 
with the forms, neglected no duty in those particulars, but it shows the 
danger of relying on the accurate memories of witnesses in a hasty 
interview as to the means used to ascertain the voluntary origin of 
the will, or in fact any of the language or conduct of the decedent. 

It is true, there was undoubtedly some expression by Mrs. Welsh 
of a wish to do some testamentary act at the time, beause she ad- 
mitted to Mr. Barker she had given directions for some will, though 
she did not recognise and was not shown the pencil memoranda made 
by Mr. Cox, nor was it shown what were the instructions given by 
her. The rules laid down in Ingram v. Wyatt, (1 Hag. Ec. Rep. 469,) 
is that “direct proof is necessary that the deceased clearly under- 
stood and freely intended to make that disposition of his property 
which the will purported to direct.” In Middleton v. Forbes, (1 Hag. 
Ec. Rep. 398 i notis,) the will was refused probate, though there 
was a conversation about a will, but not explaining what the will was, 
and the instrument was read over; on the ground of the failure of 
proof, though no fraud was established, and in the case of Bridgman 
v. Green, before cited, Ch. J. Wilmot says, “in cases of undue influ- 
ence and imposition, instructions prove nothing, for the same power 
which produces the one produces the other, and therefore instead of 
removing such an imputation it is rather an additional evidence of it.” 
And it is to be remembered that the critical question in this case is 
not whether Mrs. Welsh understood this will, for she probably had 
faculties competent to that task, nor whether she was induced to exe- 
cute a will, when having no testamentary intentions at all, but whether 
spontaneously she meant to execute such a will as the present. 

In reviewing these conclusions I am of the opinion that the faculties 
of the decedent were so deteriorated as to let in proof of the mode of 
preparing the instrument and presenting it to her mind, that its pre- 
paration under direction of a party benefitted by it, and standing in a 
confidential relation, raises the presumption of undue influence, that 
the person and means employed to discover spontaneity weré not 
those calculated to rebut that presumption, and that the portions of the 
instrument from which he derives any benefit must be rejected. 

It only remains to inquire if the whole will must stand or fall; if 
the question were res integra, both on the score of justice and policy, 
the power of sustaining part and rejecting part should be upheld ; 
Justice, because it would be hard that those who were voluntary and 
natural objects of bounty should suffer by the acts of another; policy, 
because the fraudulent contriver might throw into the instrument pro- 
bable gifts to color the transaction on one hand, and seal the mouths 
of witnesses on the other; but the law has been settled on this point 
longsince. Shelf on Lun. 333; 2 Law Lib. 212. Codicils which are 
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as much part of wills as if incorporated therein and draw the will 
down to their date as if then republished are frequently rejected, 
_ (Crosbie v. M‘Douall, 4 Ves. 610; Sherer v. Bishop, 4 Bro. C. C. 55,) 
(Brounker v. Brounker, 7 Phil. 57,) leaving the will to stand ; in fact 
the courts of probate exercise complete control over the will in case 
of fraudulent insertion in the testator’s lifetime or incapacity during 
the execution of part. (Billinghurst v. Vickers, 1 Phillim. 187; Wood 
v. Wood, Ib. 357 ; Trimlestown v. D’ Alton, 1 Dow (N. 8.) 85,) and 
there is no possible reason for not exercising the same power where 
part of the will may be supposed to be the result of undue influence. 
If the jurisdiction is conceded, the reason for exercising it in one case 
is as strong as in the other. I shall therefore admit to probate that 
part of the will which is free from imputation being all except the re- 
siduary legacy, and the appointment of Mr. Cox as executor. I had 
some: little doubts as to the first legacy to found the scholarships, but 
the benefit is so little of a personal character that I think it may be 
allowed to stand, particularly as according to the testimony of Mrs. 
Knapp, the decedent showed a favorable inclination towards such 
institutions; the management of the funds is vested in a body in which 
Mr. Cox has no more interest than any other person, and the mere 
power of selecting the individual to be educated is too remote to come 
under the rule I have laid down. 

The will must therefore be engrossed without the part rejected, and 
annexed to the probate. As the contestants have failed in part of their 
opposition they must bear their own costs; the costs and reasonable 
expenses of proving the will to be paid from the estate. 





Schenectady County Contt. 
Before the Honorable W. S. JONES, County Judge. 


SrerHen Trvuax, respondent, v. Joun B. Cuure, appellant. 22d 
March, 1849. 


APPEAL FROM JUSTICES’ COURT. 


On an appeal from a decision of a justice of the peace, the county judge has the power to 
grant an order extending the time for the respondent to make anid serve the counter affida- 
vit referred to in § 309 of the Code. 

Where an order was granted staying the proceedings of the appellant and extending the time for 
the respondent to make and serve an affidavit, on his part, in ten days, and such order was 
dated the 1st March, and was served on that day, and the last day of the ten days was on 
Sunday the 11th March, and the respondent did not make and serve his affidavit till Monday 
(the 12th) :—Held, that the affidavit was served in due time, and could be received and read 
on the hearing. 


Te appeal in this case was brought in February, and noticed for 
hearing by the appellant before the county judge on the 5th March 
last. The respondent, on the 1st March, applied to the county judge, 
ex parte, and on an affidavit obtained an order staying the proceedings 
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of the appellant, and extending the time for the respondent to make 
and serve an affidavit on his part in ten days, which order and affi- 
davit were served the same day the order was obtained. On the 
12th March, which was Monday, the respondent served his counter 
affidavit, which the appellant returned, and noticed the appeal for 
hearing for the 22d March. On the 22d, the appellant moved that 
the hearing be had on the affidavit of the appellant, only insisting 
that the counter-affidavit of the respondent ought not to be read. 
lst. Because the Code, §.309, prescribes the time for putting in the 
affidavit, which is four days before the time mentioned for the hearing 
in the original notice of appeal, and the county judge has no power to 
make an order extending the time so prescribed. 2d. If the order 
was allowable, then the affidavit was not served in time. 


Chesney, for the appellant. 
B. F. Potter, for the respondent. 


By the Court—S. W. Jones, County Judge.—I have no doubt of the 
power of the judge to grant an order enlarging the time for the re- 
spondent, in an appeal from the decision of a justice of the peace, to 
make and serve bo counter-affidavit mentioned in § 309 of the Code. 
The appeal is perfected and becomes an action in the county court 
if the affidavit is made and the copy, with proper notice, is served 
on the part of the appellant, as requited by t 303 and 304, whether 
the respondent makes an affidavit on his part or not. This fact 
brings the case within the purview of § 366, and authorizes the judge 
to enlarge the time in which any proceeding may be had by either 
party. The counter-affidavit of the respondent is in the nature of an 
answer to the allegations of the appellant, und there is no more rea- 
son for supposing that the time for putting in this affidavit is incapa- 
ble of enlargement by order of a judge, than that the time to answer 
a complaint is so fixed by § 125 that it cannot be enlarged. The 
time for doing either may be extended on proper grounds being shown 
a" The order is therefore regular, am warranted by the Code, 

366. 

But it is said that it was not served within the ten days mentioned 
in the order. If the propriety of its being allowed to be read on-this 
hearing depended upon its being so served, I should be obliged to 
reject it. But I consider it served in time, although the order was 
obtained and served on the 1st March, and the affidavit was not served 
until the 12th March, because the last of the ten days mentioned in 
the order was Sunday. The respondent, on the first of the month, had 
ten days given him to do a certain act, and by the general rule for 
computing time, laid down in § 368, by excluding the first and in- 
cluding the last day, he would have all day on the 11th to perform it ; 
but that section also says, ‘if the last day be Sunday it shall be 
excluded””—it is not added that in such case the first shall be included, 
and I therefore read the section as if the word excluded had read, shall 
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not be counted as part of the time. The provision of rule 64 of the 
old supreme court, and of rule 63 of the present supreme court, was 
probably intended to be adopted by the Code. Sunday thus being 
the last of the ten days, and falling on the 11th of March, service 
of the affidavit on the 12th of March, was within the time allowed 
by the order. It is said this construction will conflict with § 362, 
prohibiting a judge out of court from staying proceedings for a longer. 
time than ten days., without previous notice to the opposite party. 
The answer to this is, that the stay of proceedings was merely to pre- 
vent the hearing of the cause, and is confined to ten days. The order 
enlarging the time to serve the affidavit is a different matter, and its 
extent is not limited except by the legal discretion of the judge. 

But this affidavit is entitled to be read without reference to the 
time given in the order. It was made and duly served on the 12th 
of March, and the time for hearing is this 22d March; it is, therefore, 
served “ at least four days before the time for hearing,” which is all 
the condition imposed upon the respondent for the admission of the 
affidavit on his part, by § 309. The appellant has had double the 
time that the Code allows for considering that affidavit, so that he 
cannot complain of any surprise, and the respondent is within the 
language as well as the spirit of the Code. In Tullock v. Bradshaw, 
6 N. Y. Legal Observer, 318, this court examined the words “ the 
time for hearing the appeal,” occurring in § 304, and decided that in 
support of the proceedings taken, they did not mean the time a 
nated by the appellant for hearing the appeal, but the actual time for 
hearing it. The same words in § 309 ought to receive an equally 
liberal construction in favor of the respondent, and his affidavit must 
be received and read on the hearing. 





ENGLISH CASES. 





Court of Common Pleas. 
Cores v. ButtMan.—27th May, 1848. 


JUDGE’S NOTES OF TRIAL—GOODS SOLD AND DELIVERED—EVIDENCE. 


Affidavits cannot be used to supply alleged omissions in a judge’s notes of evidence in a trial 
before him. 

The plaintiff, a carrier, was entrusted by Y. to deliver good tea to A. and inferior tea to the 
defendant. By mistake he delivered the good tea to the defendant, who appropriated it. 
The plaintiff paid Y. for the good tea and applied to the defendant to re-deliver it, who said, 
‘* As you have made the mistake you must put up with the inconvenience,” but subsequently 
he agreed to pay the plaintiff for the same he, the defendant, had ordered of Y :—Held, 
that this was evidence to support a count for goods sold and delivered by the plaintiff. 

e 


Tuis was an action of debt for goods sold and delivered, money had 
and received, money paid and upon an account stated. Plea nun- 
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quam indebitatus. The particulars of demand stated, that the action 
was brought to recover 20/. on the following account for goods sold 
and delivered : 


“ January 5th. 
“Three half chests of duty paid tea, - - - £20.” 


At the trial before the Secondary of London in March last, it ap- 
peared that the defendant, on the 2d of January, had purchased 
three half chests of inferior tea, at 11d. per pound, of Young & Co., 
and that one Phillips, about the same time, purchased of the same 
firm three half chests of a better quality. The plaintiff, who was a 
carrier, delivered the good tea by mistake to the defendant, and the 
inferior tea to Phillips, and on the 7th of January, the plaintiff’s clerk 
informed the defendant of the mistake, and asked to have the good 
tea re-delivered to him; but the defendant said he had sold one chest 
of it and mixed the rest with other sorts, and added “ As you have 
made the mistake you must put up with the inconvenience.” Upon 
a subsequent day he agreed to pay “for the same he had ordered of 
Mr. Young.” Phillips returned the inferior tea to Young & Co. On 
these facts the defendant’s counsel applied for a non-suit, which the 
judge refused, and the jury found a verdict for the plaintiff for 20/, 
leave being reserved to the defendant to move to set aside the verdict 
and enter a non-suit. 


Lush having obtained a rule nisi— 


Byles, Sergt., showed cause and proceeded to read affidavits for 
the purpose of showing that the Secondary’s notes were inaccurate, 
and did not contain evidence alleged to have been given to the effect 
that the plaintiff had paid Young & Co., for the tea delivered to the 
defendant. 


Lush objected that affidavits could not be read for that purpose, 
and also on the ground that the defendant had no opportunity of an- 
swering them. 


Maute, J.—I assume that the plaintiff had paid Young & Co: for 
the tea delivered to the defendant. 


Byles, Sergt.—If that is the inference from the secondary’s notes 
I am satisfied. This rule must be discharged if there was any evi- 
dence to go to the jury in support of either of the counts. First the 
plaintiff may recover as for goods sold and delivered. (Biddle v. 
Levy, 1 Stark. N. P. 20.) In that case goods were supplied and credit 
given to A., upon a fraudulent representation by B., but B. had the 
benefit of them, and wa#held responsible in assumpsit for goods sold 
and delivered. Soin Hill v. Perrott, (3 Taunt. 274,) the defendant 
by fraud procured the plaintiff to sell goods to an insolvent, which 
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the defendant afterwards got into his own possession, and the court 
held, that the plaintiff might waive the tort, and recover as for goods 
sold and delivered in indebitatus assumpsit. Here the defendants, 
though guilty of no fraud, has had the benefit of the goods, and pro- 
mised to pay for them. The plaintiff may also recover on the count 
for money paid. Brown v. Sodgeen, (4 Taunt. 189,) recognised in 
Spencer v. Parry, (4 Nev. & M. 770,) is an express decision to that 
effect. [Creswell, J.—There is this difference between that case and 
the present; that there the defendant had entered into no contract at 
all with the owner of the butter; here the defendant had ordered some 
tea of Young & Co., though not that which was delivered to him. 
Maule, J., the owner of the tea might have sued either the plaintiff 
or the defendant in trover; they were both wrong-doers.] Yes; but 
the receipt of the tea by the plaintiff was not illegal, so as to bring 
him within the decision of Merrewether v. Nixon, (8 T. R. 186,) that 
wrong-doers cannot have contribution against each other. And here 
the plaintiff is not asking for contribution, but that the defendant ma 
bear the loss. [Maule, J., the defendant having sold the tea, it 
seemed to me that the plaintiff would rather recover the price as 
money had and received; for supposing the defendant had sold it 
ignorantly at the lower price, it would be hard to make him liable 
for money paid as at the higher rate.] 


Lush, in support of his rule. First, affidavits cannot be used. [Colt- 
man, J., the affidavits are out of the question, they cannot be used.] In 
order to support the count for goods sold and delivered, there must have 
been originally a contract of buying and selling between the plaintiff 
and the defendant. Seymour v. Pychlan, 1 B. & Adol. 145; Brown v. 
Hodgson, 4 Taunt. 189.) The character of the original transaction can- 
not be altered when once a right of action has accrued to either party. 
[ Maule, J.—-Perhaps one party only might not be at liberty to treat this 
as a contract for sale, but may not both agree todo so?] There is 
no evidence that they did; the defendant’s promise was to pay Young 
& Co. the same price, and not the carrier. The plaintiff cannot re- 
cover on the count for money had and received; he must prove, first 
that the defendant received the money to the use of the plaintiff; and, 
secondly, he must define the amount. [Maule, J.—I doubt if there 
be any such rule as that you have just stated as to defining the amount. 
What remedy could a plaintiff have when he could only sue for 
money had and received, but could not prove the~amount? Surely 
it would be for the jury to say what amount the defendant had re- 
ceived.] In the present case there was no evidence as to the quan- 
tity of tea sold by the defendant, nor as to the contract on which he 
had sold it; it might have been on credit, and he might not have 
received one farthing. [Maule, J—Have you any thing more to urge 
as to the count for goods sold and delivered?] I have not. 


Cotrman,* J.—I think there was some evidence to disentitle the 





* The Chief Justice was absent. 
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defendant to enter a non-suit, and that it supported the count for goods 
sold and delivered. The goods were not delivered originally upon 
any contract of sale between the plaintiff and the defendant; but if 
they chose subsequently to agree that the transaction should be of 
that nature, it was quite competent for them to do so and they would 
be bound by it. Here the evidence supports the view, that such an 
agreement was entered into, for the cchedane promised to pay the 
plaintiff for the same he had ordered of Mr. Young, and the plaintiff 
was at liberty to enforce the performance of that promise by action. 


Maute, J.—I am of the same opinion. The evidence meant that 
the defendant would pay the lower price for the goods at all events. 
Had there been no mistake, he se 5 have been clearly liable to pay 
Young & Co. for the inferior tea; and having received and enjoyed 
the benefit of the better tea, there could be in honesty, no reason 
why he should not promise to pay the carrier for it—at least, the value 
of what he had ordered, application for payment being made on be- 
half of the plaintiff, and not of any other person. Not only might 
the jury make the inference that he so promised but I am disposed to 
think that they were bound to make that inference. 


CrESSWELL, J.—I also think that there was evidence to support 
the count for goods sold and delivered. In the first instance there 
was no contract of sale; the tea was delivered by the plaintiff in his 
character of carrier, and he, finding he had made a mistake, applied to 
have the tea back again, when the defendant said, “as you made the 
mistake, you must put up with the inconvenience.” And the defen- 
dant afterwards agreed to pay for the same as he had ordered of 
Mr. Young. The meaning of this was, ‘On a former occasion I told 
you that you must settle with Mr. Young, but now I say that I will 
pay you at the same rate as I should have had to pay him for what 

ordered.” This was some evidence to go to the jury. 
Rule discharged. 











POINTS IN EQUITY. 
ALIEN. 
BRITISH SUBJECT BORN IN AMERICA. 


A., wHo was by birth an Englishman, emigrated to the United States 
of America after the recognition of their independence by the treaty 
of 1783, and took the naturalization oaths, married an American wo- 
man and had a son by that marriage, (B.) born in the United States. 
B. had a son (C.) who was also born in America. In a suit in the 
English Court of Chancery it was held that C. was capable of inhe- 
— real estate in England as a British subject. Fitch v. Weber, 6 
are, 51. 








